FINAL ORDER
IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH- II

IB No. 898/ND/2018
IN THE MATTER OF:

M/s. M+R LOGISTICS PRIVATE LIMITED

CIN No. U61100TN2001PTC046793

HAVING ITS REGISTERED OFFICE AT:

NO. 56/57, RAJAJI SALAI, CHENNAI- 600001

-..PETITIONER/ OPERATIONAL CREDITOR
VERSUS
M/s. THE INDURE PRIVATE LIMITED
CIN No. U74899DL1970PTC005272
HAVING ITS REGISTERED OFFICE AT:

‘THE INDURE HOUSE’ GREATER KAILASH-II
NEW DELHI-110048.

... RESPONDENT / CORPORATE DEBTOR

Section : 9 of IBC, 2016

Order delivered on:. 27/10/2021

CORAM:

MR. ABNI RANJAN KUMAR SINHA, MEMBER (JUDICIAL)
MR. L. N. GUPTA, MEMBER (TECHNICAL)

PRESENT: -

Adv. Hrishkesh Baruah & Adv. Radhika Gupta for the Operational Creditor
Adv. Prashant Mehta, Adv. Varun Gupta and Adv. Divita Vyas

ORDER

AS PER SHRI ABNI RANJAN KUMAR SINHA, MEMBER (J)

The present Petition is filed under the Section 9 of the Insolvency and

Bankruptcy Code, 2016 (hereinafter, IBC) read with Rule 6 of the Insolvency
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and Bankruptcy (Application to Adjudicating Authority) Rules, 2016
(hereinafter, Rules) by M/s M+R Logistics Private Limited through its
authorized Representative Mr. G. Chandrashekhar, CFO, (hereinafter
Operational Creditor), with a prayer to initiate the Corporate Insolvency
Resolution Process against M/s The Indure Private Limited (hereinafter,
Corporate Debtor).

2. As per averments made in the petition, the petitioner and corporate
debtor entered into a work order no. IND/WO-HWANGE/M+R/14-22 dated
20.02.2014, which was subsequently modified vide order dated 05.06.2014
for turnkey freight forwarding job shipment of materials from various
sources in India to Zimbabwe Power Cos., Hwange Thermal Station in
Zimbabwe. It is submitted that the petitioner from time to time shipped the
consignments as per the requirement of the corporate debtor and raised
invoices accordingly. Copies of the work orders, invoices, demand notice,
Ledger account and Bank slip are placed on record.

3 Further, it is submitted that the respondent failed to make payment of
invoices of the petitioner, who then issued legal notice dated 25.07.2016,
which was duly replied by respondent vide letter dated 02.11.2016.
Thereafter, the petitioner invoked arbitration clause in terms of agreement
dated 20.02.2014 and an Arbitrator, Mr. S.M. Chopra, Retd. Add. District
Judge was appointed vide order dated 22.03.2018 by Hon’ble Delhi High
Court.

4. That it is submitted that as on date, an amount of Rs. 2,38,45,950/-
(Rs. 1,46,26,951/- principal amount) is still to be paid by the corporate

debtor to the Operational Creditor.
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5. That a demand notice dated 30.04.2018 was delivered by the

petitioner to the respondent. However, there has been no response to the

said demand notice.

6. The petitioner has not proposed any name of IP for appointment as

Interim Resolution Professional.

4 Upon issuance of notice, Ld. Counsel for the respondent appeared and

filed reply to the present petition, raising the following objections against the

admission of the present petition:

i.

ii.

iii.

IB No. 898/ND/2018

It is submitted that the petitioner has not approached
this Tribunal with clean hands as the petitioner
suppressed the material facts and have not placed all
the relevant documents on record, which shows that
there is already a pending dispute between the parties.

It is submitted that initially the petitioner sent a legal
notice dated 25.07.2016 to the respondent seeking
recovery of Rs. 1.95 Crores, which was duly replied by
respondent vide letter dated 02.11.2016 denying and
disputing all the false and frivolous claims of the
petitioner.

It is submitted that since the arbitration proceeding has
already been invoked between the parties, therefore,
there is a pending dispute between the parties and the
respondent had earlier objected to the claim of petitioner
vide reply dated 25.08.2017 to the earlier demand notice

dated 10.08.2017 sent by the petitioner.
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iv.

Vi.

vii.

IB No. 898/ND/2018

It is submitted that the petitioner merely intends to
harass the respondent to extort money, which is neither
due nor payable by Respondent. The respondent also
raised objections to the claim vide letter dated
11.05.2018, in reply of Demand notice dated
30.04.2018, the said reply dated 11.05.2018 has not
been placed on record by petitioner.

It is submitted by the respondent that all the due
payments have already been paid to the petitioner and
the respondent does not owe any money and in fact, a
huge sum is recoverable from petitioner on account of
delay, demurrage, detention charges at the port,
detention charges for the lorry, extra payments made
towards cargo clearance, extra customs charges paid,
penalties paid etc., details of which has already been
filed in Arbitration Proceeding as counter claim. Hence,
there is a pre-existing dispute between the parties.

It is submitted that as per the Contract, the petitioner
was entitled to any payment subject to satisfaction of
clause 3 of the con.tract. The inordinate delay in
delivering the shipments and material on time caused
huge damage to the goodwill and reputation of the
Respondent.

It is further stated that the work order/contract was

never modified as alleged by petitioner as the
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respondent never gave consent for such modification. It
is submitted that the respondent vide e-mail dated
26.03.2015 clarified that the petitioner had unilaterally
increased the charges and such rates/charges were not
acceptable by respondent.

viii. It is further submitted that in terms of clause 13 of the
contract, the respondent is liable to get liquidated
damages from petitioner at the rate of 0.5% of the
contract price per week for delay in completion of work
subject to a maximum of 10% on the petitioner causing
delay in completion work.

ix.  The respondent has also raised objection that in terms
of clause 3 of the contract, the payment of invoices must
be made within 30 days from the date of invoice,
therefore, the payment for invoices should have been
made by March 2015. Therefore, the cause of action
arose after March 2015, whereas the Demand notice was
issued on 30.04.2018, after completion of 3 years.
Hence, the claim of petitioner is barred by limitation.

% An objection has also been raised that no certificate in
terms of Section 9 (3)(c) has been filed by the petitioner
and hence, the present petition is defective.

8. The petitioner has filed rejoinder to the reply of respondent and

submitted as follows:

Page 5 of 35
1B No. 898 /ND/2018



ii.

iii.

iv.

IB No. 898/ND/2018

It is submitted that there is no submission of dispute or
invocation of Arbitration by corporate debtor before any
authority and the only dispute between the parties is
failure of the corporate debtor to make payment.

It is submitted that the legal position in relation to
insolvency proceedings and recovery proceedings is well
settled. Initiation of earlier winding up petitions and
arbitration proceedings are mere recovery proceedings
and the institution of the same cannot be a bar to
institute insolvency proceedings.

It is submitted by the petitioner that invoices are at page
37-134 of the petition. The corporate debtor while
referring to its reply dated 02.11.2016 has stated that it
has raised disputes. However, the invoices from page
116-134 were raised on 21.02.2017 and could not have
been the subject matter of reply dated 02.11.2016.
Therefore, since the respondent has not raised any new
objection apart from those raised vide reply dated
02.11.2016, there is a clear admission of the invoices at
page 116-134 by respondent.

It is also submitted that the invoices at page 37-115
have been subject matter of invocation notice dated
17.03.2017. Therefore, by operation of Section 21 of the
Arbitration and Conciliation Act 1996, the said invoices

are not extinguished, hence not barred by limitation.
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Further, the invoices at page 116-134 of petition were
raised on 21.02.2017, hence they are well within the
limitation period. The applicant’s claim is that
operational debt of Rs. Rs. 2,38,45,950/- (Rs.
1,46,26,951 /- principal amount) is legally recoverable
from the respondent and therefore, Corporate Insolvency
Resolution Process should be initiated against the

respondent.

9. The respondent has filed written submissions and raised all the facts

mentioned in the reply save an except as follows:-

a.

The documents on record show that disputes are pending
between the parties and therefore in terms of the provisions of
IBC and the judgment of the Hon'ble’ Supreme Court in
Mobilox Innovations Pvt. Ltd. v Kirusa Software Pvt. Ltd.
(2018) 1 SCC 353, the present petition ought to be dismissed
out-rightly.

It is submitted that the Petitioner in the first place sent a
recovery notice dated 25.07.2016 (Pg 164 PD) to the
Respondent seeking recovery of approximately purported
amount of Rs. 1.95 crores from the Respondent which was
duly replied by the Respondent vide its letter dated 02.11.2016
thereby denying and disputing all the false and frivolous
claims of the Petitioner.

Thereafter, it is pertinent to mention that the Petitioner

invoked arbitration admittedly on 17.03.2017 (Pg. 22 RD)
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wherein the Petitioner had suggested the name of one Mr. V
Ramesh, a consultant to act as the Arbitrator to adjudicate the
disputes arisen between the parties. The Respondent objected
to the appointment of the said suggested arbitrator by the
Petitioner and recommended the name of Justice R.C Chopra
(Retd.) to act as the Sole Arbitrator of the parties herein vide
its letter dated 17.04.2017.

d. It is submitted that due consent was given by the Managing
Director of the Respondent to the appointment of Justice R. C
Chopra (Retd.), vide its letter dated 02.05.2017.

& It is submitted that after the Petitioner consented to the
appointment of Justice R. C Chopra (Retd.) to act as a Sole
Arbitrator to adjudicate the disputes between the parties
herein the Arbitral Tribunal was duly constituted in
accordance with the provisions of Act. However, Justice R.C.
Chopra (Retd.) declined the request vide his email dated
02.05.2017.

f. Pursuant to the recusal of Justice R.C. Chopra (Retd.), the
Respondent in due exercise of its rights vide its letter dated
02.06.2017 (Pg. 31 RD) appointed Mr. L.D Mual, ADJ (Retd.)
as the Sole Arbitrator to adjudicate the disputes between the
parties herein which was objected by the Petitioner vide its
reply dated 05.07.2018.

g. Since the disputes had already arisen between the parties by

this time and the arbitration was invoked, the petitioner with
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mala fide sent a demand notice dated 10.08.2017 (Pg. 35 RD)
under section 9 of the IBC, 2016 for a purported amount of
Rs. 1,46,26,951/-. The said demand notice was duly replied
the Respondent refuting the said demand.

h. In the meantime, Mr. L.D Mual, ADJ (Retd.) entered reference
pursuant to his appointment dated 02.06.2017 vide his letter
dated 07.09.2017 (Pg. 48 RD) for adjudicating the disputes
between parties. The Petitioner vide its letter dated 20.09.2017
sought adjournment in the said matter for filing petition under
section 11 of the Arbitration and Conciliation Act, 1996 before
the Hon’ble Delhi High Court for appointment of arbitrator.
The adjournment was objected to by the Respondent on
14.10.2017.

3 However, since Mr. L.D Mual, ADJ (Retd.) entered reference for:
adjudicating the disputes between parties, the Petitioner filed
a petition under section 11 of the Arbitration and Conciliation
Act, 1996 before the Hon’ble Delhi High Court for appointment
of an arbitrator. The said application filed by the petitioner
was allowed by the Hon’ble Delhi High Court pursuant to
which the Hon’ble High Court vide its order dated 22.03.2018
(Pg. 72 RD) appointed S.M. Chopra (Retd.). to adjudicate the
disputes between the parties herein.

= It is submitted that there was inordinate delay on the part of
Petitioner to deliver shipments/ material on time despite

repeated requests by Respondent, causing huge problems at
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the site. As per Contract dated 20.2.2014, the delivery had to
be effected within 52 days (Pg 24 PD). However, the Petitioner
delayed its contractual obligations and delayed delivery which
gave rise to disputes between the parties.

k. It is submitted that despite repeated reminders and consistent
promises by the Petitioner, the shipment containing vital
material for project site could not reach on time. It is
submitted that vide email dated 16.10.2014 (Pg 79 RD) and
30.10.2016 (Pg 77 RD), the Respondent complained that the
shipments are getting delayed repeatedly with a request to the
Petitioner to ensure timely delivery of shipments at the site on
time. There was even detention of shipments due to non-
submission of statutory documents etc. as well as the same
caused delay in completion of the Project beyond contractual
Period.

L The said fact that the shipments were delayed is even admitted
by the Petitioner in its Rejoinder at Pg. 8. The Petitioner has
further admitted in its rejoinder that there is a dispute in
respect of who is responsible for the said delays. The said
issue can only be decided at trial during arbitration.

m. It is submitted that as per the contract, the Respondent is
entitled to levy liquidated damages as per clause 13 of the
Contract at the rate of 0.5% of the Contract price per week for
delay in completion of work subject to maximum of 10% on

the Petitioner for causing delay in completion of work.

4
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n. Itis submitted the Respondent vide its email dated 26.03.2015
(Pg. 83 RD) clarified that the Petitioner had unilaterally
increased the rates/ charges which were neither acceptable to
Respondent nor were payable as the contract was on lump
sum basis as well as on the firm price basis hence there
cannot be any price variation.

o. Itis further submitted that whether the contract was amended
or not is itself a dispute which cannot be decided by this
Hon'ble’ Tribunal and can only be decided by the Arbitral
Tribunal in terms of the contract and the High Court order.

p- The present petition is barred by limitation. The present
petition was filed on 16.7.2018. Petitioner during the course of
final submissions conceded the fact that out of Rs. 1.46 crore
of principal claim, Rs. 1.33 crore is barred by limitation.
However, the Petitioner without any basis and contrary to its
own pleadings submitted during final submissions that it is
pressing the present petition only qua the claim of air freight
amounting to Rs. 13 lakhs for which invoices in 2017 have
been raised. On the said contention of the Petitioner, the
Respondent submits as follows:

(a). The contention of the Petitioner that the amount
pertaining to air freight is not referred to arbitration is
completely false. Perusal of the Notice invoking
arbitration dated 17.03.2017_ (Pg. 22 of Reply) shows

that at para 10, the amount claimed qua air freight is
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also referred to arbitration. Para 9 and 10 of the Notice
invoking arbitration dated 17.03.2017 states as follows:
“On 27.04.2015 IPL made a payment of
Rs. 19,37,164 to MRL. However even
taking the set some into account, there
continues to be an outstanding amount of
Rs. 1,33,02,499.54 due to MRL for past
invoices. 10. Further, an additional
amount of Rs. 12,21,475 continues to be
outstanding on for facilitation of Customs
Clearance and Door Delivery arranged at
destination for good moving by air mode
Ex- India to Harare on 15.01.2015.”

q. It is settled law that the limitation is to be reckoned from
limitation for payment for work done begins from the date the
work is done or from the date of last payment. Reliance in
this regard is placed on Micrographics India v. GNCTD (RFA
No. 320/2018) (Para 6 ):-

“I completely agree with the aforesaid findings
and conclusions of the trial court, inasmuch as
ordinarily limitation for payment for work done
begins from the work being done.”

r. Similarly the Hon'ble’ Court in XS Infosol Pvt. Ltd. vs. GLS

Technologies Pvt. Ltd. and Ors held as under:-
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“The subject suit is a suit for services provided by

the appellant/ plaintiff and with respect to which

the Bill dated 7.11.2012 was raised and last

payment under which was made on 13.2.2013. If

the suit was a suit for recovery of price of goods

not paid for then the suit would have been

governed by Article 14 of the Limitation Act, 1963

and which provides limitation to be three years

from the date of delivery of goods. The present

suit would be governed by Article 113 of the

Limitation Act and because there is no Article

provided for sale of services, however, when we

have to apply Article 113 of the Limitation Act in

the facts of the present case the same will have to

be on the same principles contained in Article 14

of the Limitation Act with respect to providing for

sale of goods because sale of goods and services

more or less stand on the same footing.”
10. By filing Written submissions, the petitioner has raised all the facts
mentioned in the petition, save and except as follows:-

a. The freight forwarding and allied services were performed in 2
separate tranches. Both these tranches were by ‘multi modal
transport’. The first tranche was through ‘ocean freight’ from

India Port to the Beira Port in Mozambique (Africa). The goods
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were thereafter transported from the Beira Port to the project
site at Hwange (Zimbabwe).

b. The second tranche (which we are concerned with) was
through air freight from Delhi to the Harare Airport, Harare at
Zimbabwe. In this case, the Operational Creditor was involved
only with the clearing of the goods from the Harare Airport
and thereafter transportation to the site at Hwange,
Zimbabwe.

c. In relation to the first tranche of Ocean freight forwarding, the
principal amount due as per the Applicant as on 17.03.2017
amounts to Rs. 1,33,02,499.54/-. The invoices for the first
tranche are placed at Page 37-115 of the Application. These
Invoices are raised on various dates starting from 26.04.2014
to 30.01.2015.

d. In relation to the second tranche of customs clearance of air
freight forwarding at Harare, the total amount of invoice is Rs.
13,35,225/- (Rupees Thirteen Lakh Thirty Five Thousand Two
Hundred Twenty Five Only). All these invoices are placed at
Page 116-134 of the application. Therefore, this amount is
higher than the threshold limit of Rs. 1 Lakh for invocation of
corporate insolvency proceedings.

e. The transaction relation to the second tranche in the
following manner shows that the goods would be transferred
by Air. The customs clearance and Airport handling and

thereafter transportation to Hwange Site will be done by
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CombineLogistics. The invoices of Combine Logistics are
placed along with the affidavit in seriatim. The said Combine
Logistics would raise an invoice on Spedag Interfreight. The
said invoices are also placed along with the other invoices of
Combine Logistics in seriatim. Spedag Interfreight would then
raise an invoice on the Operational Creditor (Applicant) A+R
Logistics (India) Pvt. Limited. Thereafter, M+R Logistics would
pay Spedag Interfreight. All the payments have been made to
Spedag Interfreight on 19.07.2017.

f. As per the work order, the payment will be made after 30
days of submission of the bills. In relation to the second
tranche, the invoices themselves are dated 17.02.2017 and
therefore, did not become due at least till 20.03.2017.

g. In relation to the first tranche, the amount of Rs.
1,33,02,499.54/- was due. Therefore, by way of letter dated
17.03.2017, the Operational Creditor had invoked the
arbitration agreement in terms of Section 21 of the Arbitration
and Conciliation Act 1996. On invocation, the clock of
limitation stops. Section 21 of the Arbitration and
Conciliation Act reads as under:-

“21. Commencement of Arbitral Proceedings-Unless
otherwise agreed by the parties, the Arbitral
Proceedings in respect of a particular dispute

commence on the date on which a request for that
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dispute to be referred to arbitration is received by

the respondent.”
Section 21 of the Arbitration and Conciliation Act would save the
case of the first tranche of the said invoices.

h. The parties did not agree on the Arbitrator nominated by the
Applicant. Consequently, letters dated 17.04.2017 letter dated
02.06.2017, and letter dated 05.07.2017 were exchanged between
the parties. The exchange is only about who should be the
Arbitrator. Ultimately, on contest, the Hon’ble High Court vide
order dated 22.03.2017 had appointed an Arbitrator. As seen
from the letter invoking arbitration (letter dated 17.03.2017), the
dispute was only recovery of money due from the first tranche. It
was not concerned with the second tranche.

i. The following facts support the contention :-

(. Both these documents (i.e. the demand notice dated
25.07.2016 and reply dated 02.11.2016) were much prior to the
invoices dated 17.02.2017; and

(ii). The notice of demand relates to freight forwarding of goods
through ‘Ocean Freight’ and the delay caused therein. The second
tranche was through ‘Air Freight’ and not through ‘Ocean
Freight’.

j. The Application came for consideration on 25.07.2018 and then
on 30.07.2018, when time was sought to produce documents and
accordingly, on 08.08.2018, an additional affidavit was filed

placing on record the following: -
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(i) Invoices raised by M+R Logistics; and

(ii) Corresponding invoice of Spedag Interfreight; and

(iii) Corresponding invoice of Combined Logistics; and

(iv) Details of payments made to Spedag Interfreight on those
invoices; and

(v) Email dated 15.01.2015 of Corporate Debtor authorizing
the transaction.

k. The reply of the Corporate Debtor to the Application for initiating
corporate insolvency proceedings is based on 4 alleged defenses.
They are: -

(i The Operational Creditor has invoked arbitration
proceedings and the dispute will be resolved therein; and

(ii) That there is dispute between the parties and that for this
purpose, the Corporate Debtor has relied on the letter dated
02.11.2016; and

(iii) The entire amount is barred by the laws of limitation; and
(iv) Certificate under Section 9(3)(c) of the IBC 2016 is not
produced.

1. The alleged defense of the ‘existence of dispute’ is completely
unfounded. First, the Arbitration proceeding is pending only in
relation to the first tranche of the invoices and does not relate to
the second tranche, as explained here in above.

m. Further, the expression ‘dispute’ has been defined in Section 5(6)

of the IBC, 2016 which reads as under: -
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“5(6) ‘dispute’ includes a suit or arbitration proceedings
relating to-
a) The existence of the amount of debt;
b) The quality of goods or service; or
c) The breach of a representation or warranty.”
The term dispute is limited to its meaning given in Section 5(6). A
recovery proceedings (which is the arbitration) do not constitute a
dispute.

n. In a recent judgment, this Hon’ble National Company Law
Appellate Tribunal in the case of Sudhi Sachdev Vs. APPL
Industries Ltd. (Company Appeal (AT) (Insolvency) No. 623 of
2018) held as under:-

“The pendency of the case under Section 138/441 of
the Negotiable Instruments Act, 1881, even if accepted
as recovery proceedings, it cannot be held to be a
dispute pending before a Court of Law.”
Therefore, an existence of a recovery proceeding such as an
Arbitration do not constitute a dispute for the purpose of I & B
Code 2016.

o. Similarly, the Hon’ble High Court of Delhi in the case of Rishi Pal
Gupta Vs. S J Knitting and Finishing Mills Private Ltd. (reported
in 73 (1998) DLT 539) held as under:-

“It is now well settled law that the remedy of recovery
of money through a civil suit is distinct from that of the

remedy provided for winding up of a company for non-
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payment of its debt under Section 434 of the
Companies Act. In the winding up proceedings the final
order passed is to wind up, the company which is not
only beneficial for the petitioner but is also beneficial
to all the shareholders, creditors or contributories of
the companies. The purpose of filing a recovery suit
and a winding up petition are separate and distinct
and therefore, even when a civil suit for recovery of a
debt is filed there is no bar for the creditors to file a
petition in the Company court for winding up of the
defaulting company. Therefore, in my considered
opinion the Company Petition filed by the petitioner is
maintainable.”
p. This Tribunal in the case of M/s. Maheshwar Textiles Vs. M/s

Zapp India Limited (IB No. (IB)-170 (ND)/2017) held as under:-
“8. From the aforesaid decisions it is clear that the
pendency of the execution (which has not been
contested but yielded no result) would be no bar to the
filing of the present petition. The recovery of the
amount which is bar to the filing of the present
petition. The recovery of the amount which in any case
has not been successful, is distinct from the object of
the present petition. Further, the Winding up petition
filed in the Hon’ble High court at Jaipur was a

precursor to the present petition and on account of the
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government notification was directed to be transferred
to this Bench.”

g. It is clear from the notice invoking arbitration proceeding dated
17.03.2017 that the only dispute was regarding non-payment by
the Corporate Debtor. No dispute was raised by the Corporate
Debtor at that stage. It is only when the Operational Creditor has
filed for initiation of the Insolvency proceedings that the
Corporate Debtor has raised the disputes.

r. The respondent in the reply has asserted that there is a delay and
other disputes for which the respondent is entitled for recovery of
money. For this purpose, the Respondent has relied on emails
dated 16.10.014, 30.1.2014 and 26.03.2015.

s. First a perusal of the emails shows that all of them relate to the
first tranche of invoices. There is no email or any corresponding
raising a dispute in relation to the second tranche of invoices. The
letter dated 02.11.2016 also relates to the first tranche as by that
time no invoice was raised in relation to the second tranche.
Therefore, in relation to the second tranche of invoices, there is
no dispute at all.

t. In paragraph 2 of the reply, the foundation to claim dispute is
based on the letter dated 02.11.2016. Therefore, there is no
dispute in relation to the second tranche of the invoice.

u. The dispute alleged to have been raised is also false. First, no
action has been taken by the corporate debtor to recover the

amounts. Second, the invocation of the arbitration is only at the
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instance of the Operational Creditor and not by the Corporate
Debtor. Thirdly, the dispute is also completely false.

v. As indicated above, there are 2 tranche of amounts due. In
relation to the first tranche, the invocation of Arbitration had
taken place on 17.03.2017 and therefore, the clock stopped.

w. The effect and consequence of Section 21 of Arbitration &

Conciliation Act 1996 had been held by the Hon’ble Calcutta High
Court in MD Enterprises Vs. Whirlpool of India Ltd (reported in
2013 SCC Online Cal 22787)
“9. The date which is relevant for the purpose of limitation as
ordinarily understood is the date of commencement of the
Arbitral Proceedings under Section 21 of 1996 Act. The date of
commencement of Arbitral Proceedings is akin to the date of
presentation of a plaint if the claim were to be carried by way of a
civil suit to a regular forum. Once the arbitration clause is
invoked and arbitral proceedings commence within the meaning
of Section 21 of the 1996 Act, the clock of limitation is stopped so
as to say; and once the clock of limitation is stopped, it does not
begin to run again....”

x. In relation to the second tranche, the dispute is covered by

Article 23 of the Limitation Act 1963, which reads as under:-

Description of | Period of limitation | Time from which
Suit period begins to
run
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23. For money | Three years When the money
payable to Dbe is paid

plaintiff for
money paid for

the defendant

y. Therefore, the limitation period starts from the date of making the
payment (i.e. on 19.07.2017) and the application has been filed
much within the limitation period. See MMTC Limited Vs. Mukta
Sons (reported in (2010) 257 ELT 408, Para 13); Canara Bank Vs.

Venkatesh P (reported in 2000(4) KCCR 2807, para 4).

11. We have heard Ld. Counsel for the parties and perused the averments
made in the application, reply, rejoinder and written submissions filed by
the parties.

12. Ld. Counsel for the petitioner has raised all the facts and law referred
to in the written submissions as well as in the petition. Therefore, it is
needless to repeat the same.

13. Similarly, the Ld. Counsel for the respondent has also raised all the
facts and law referred to in the reply as well as in the written submissions.
Therefore, it is also needless to repeat the same.

14. On perusal of the averments made in the application, reply and
written submissions made by the respective parties, we observed that it is
an admitted fact that an arbitration was invoked by the petitioner and Ld.

Arbitrator was appointed by the Hon’ble Delhi High Court.
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15. It 1s the claim of the petitioner that arbitration was invoked for
payment of the due amount, therefore, it does not come within the purview
of ‘dispute’.
16. It is further seen that the petitioner in its written submissions has
also referred to the definition of the dispute and claimed that the application
of the petitioner does not come within the purview of the dispute.
17. At this juncture, we would like to refer to the definition of ‘dispute’ as
referred to under Section 5(6) of the IBC, 2016 and the same is quoted
below:-
6) “dispute” includes a suit or arbitration proceedings relating to —

(a) the existence of the amount of debt;

(b) the quality of goods or service; or

(c) the breach of a representation or warranty;
18. A bare perusal of the provision shows that the dispute includes a suit
or arbitration relating to the existence of the amount of debt, the quality of
goods or service or the breach of a representation or warranty.
19. Now we examine the submissions made by the parties on the point of
dispute.
20. Ld. Counsel for the respondent, in the course of his arguments
referred to the correspondence of emails exchanged between the parties on
the point of delay in service from page no. 77 to 82. The scanned copy of the

same are reproduced below: -
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s/
Dear Swiania, R

Can you please update us regarding the below mall from
customet .

RegardeJ.Subramaniam General Mansger -Projects
MeR Logistics (I) Pyt Ltd Town Centre II, 204C
- 205, Ilrd Floor,Andheri Xurla Road,
Narol,Angheri East -Mumbai - ¢00 059Board Line
: 022 368681515 Olrect Line: 022 30691517Cell Ko
¢ +9) 9833069765 This emall and any flles -
transmitted with it are confidentlal and
intended solely fpr the use of the {ndividual
or entity %o whom they are addressed. If you
have recelved this ermail in error please notify

. the systen manager. Please nole that any views
or opinions presented in this emsil are solely
those of the author snd do not necessarily
cepresent those of the company. Flnally, the
recipient should check this emall and any
attachments for the presence of viruses. The
company accepts no liabllity for any damage
¢apsed Dy any virus transmitvted by this email,
For any syggestions / feedbacks / cemplaings,
pls contact us at feedbackliplsll.com

seeenens Qfiging] Message -omm-

Re: INV NO, WISE CONTAINER STATUS DAHEJ SHIPMENT EVEREST P L'i'D'" *REVIS

Date: Thy, 30 Qct 2014 16:18:26 +0530 '
From: <sshan@indure com>

Subject:

To: <subbu.i.bom@in.myspedag.com>
CC: <jayaram.r mas@in mrspedag com>, <vkgeorge@deseinindure.com>, <apanchal/@dsseinindure ¢

Dear Sir,

- Piease rafer e-mad d!d. 28.10.14 from Mr. Sanket giving the
intimation of the delhvery status of malerials shipped against
various invoices. In this regard please note the lolioving.

1. Puease confirm whither the materils against following
inveices / containers have been claared from Beira port and
containers have bean despalched to Hwange slcagwith the date
of cystom clearance ang whereabouts of the trallors / container.
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LW MO, 43 & 44

INKUGS50222 MSC JASMINE £31A [24.10.14 [TBA TBA
ERW TSRO, 43 & 44 PASCUTARI TS IMSC LASAMINE 4314 Z24.10.1% TRA fraa
NNV NO. 43 & 44 [TCLUSLCO38E JASKMAINE 4314 24.10.14 [TRA A
NV NO. 56 P ASCUTEI0210 JASRUINE 4314 24.10.34 oy

IB No. 898/ND/2018

2. Against the invoice no. 53, -us 39 29 38 & &2 wo w.lld
ke o infoarm you that materials
no. MEDUS383254, Val. No. msc PMhhMm and invoice
29, Con. No. MEDUS287403 Val. No. MSC Positano 430A
have not yet been recelved at Hwange site. This we have
bean informing for last one woek.

We do not undersiand when fe matenas were discharged at
Beira port on 13.10.14 why tha same have not boen reached o

Hawange TPP even after 15 days. Please find cut wharsabouts
of the matensl and Inform us immedinately.

3. Wa cnco again ramind you that shipmants of the matadal
are ganing delayod /dotained at gvery stage namaly at Dclh-
1CD, at Durban Port at Balra porl and from tansporation
Baira o H @ TPP. Itis a mater of mlwuw
roputed forwa g crganizatcn ke M»Fl Spadag who are
hwlnﬂ the monopoly in Africa, are not able to control the dalays.
It apposrs ot every point M+R Spedag is mking its leisurcly and
nv‘ng the things on god. Sincere effors ase appeoars © be made
for expediting delivery of tha cargo within agreed timea schedule.
Corga Is not handad a3 per tarms and apirits with which we have
entered into In a contract witn M+R Spedag.

Regards'

SHAN SINGH

MR BOM
ey
u
Date: lwz‘na 1082 Al
Eetiject Re: B RO, WESE CONTAIRER STATUS ODAMHE) SHSMENT
B PLTD” Le]

1) INV NO. 26, 27 sgainst 1 x 40HC cont no.
MEDUEI900CO/40HO = VSL MNMSC NICOLE berth at Beira on

13/10/2014 & under coeration, container discharged a1 beira on
1a/i0/2014.

2) 1INV NO. 28, 30, 31, 32, 33, 24, 35, 35, 37,38 & 42 ggainst 1
x 40HG cont po. CAXUI180653/40°'HT = »ASC Positano TNA30A

reached at Beira port 1210, contalner discharged at Beira part oo
13/710/14

L}
3) INV NO. 4B B 53 sgalnst 2 x 40HC cont no.
MEDUBISIZSI/AO0'HC & MEDUBS0O3ITII/MAO'HC = 1ASC Positars

ZMH4A30A resched B Beira port 12/20, contalner decharged at Bolra
part on 13/10/24

4) INV NO. 43 & 44 against 3 x SOUHC cont no.
INKUS550222/MSCU 7487725 TCLUSSCO3B8<0'HT = vl saited
from rihava Shevas on 11/9 & containers discharged at Curban on
C6/10,_now all 2 containers loaded on balow vl ST LASIINE
ZMA31A ETD : QURBAN 18/10/2014 ETA (BEIRA 21/10/2014

5) INV RO. 55 against 1 x 40HC cont no. MSCU73102 1040 HC
= w3l salled from Nhava Shava on 179 & conmtainer discharged st
Curban port on 1010 & now container loaded on below wsl BASC

JASPALMNE ZMN4A31A ETD : DURBAN 18710/72014 ETA (BTIRA
z1/10/2014

6) INW NO. 45 ogoinel 2 x 40HC conl no.
TGHUSEGIOTAMNKUESA3IZ2TT/40HQ = containers loaded from

Muntra on 27/9. discharged at Durban o0 138/210 & connacting vl wil
provide you shortly.

Bast Regards
Sanuel L PARAD

L - .
u-RmuuumNua

as PL & Log Pve Leg)
-m Cenirs Il m 208,
End Arched Kuna Road,
Ihmdm-“ml-mm

: OUTCICOTI24

Board Line - G2 ISL81815

On 10MB2014 106:35, Mﬂﬂ.ﬁﬂm
Dear Sir,

Ve hawe for acknowicdgemaent your e-mad did. 14.10.14 and
tank you very much {or arranging ment of the conteeners
aganst invoics na. 29 1o 390, 42_ 48 and 52 Howewer we do not
agrea with further schaedule and CUr COMIMEN!S Gre as under:

i However, We have also observed thal the contafners
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Ssgainst nvoice No. 43,445, 40 ond 45 which were 10 reach SBoea
sorton 12 1034 are now schedulad for 2710074 Simmfarty, the
matarind against irsccics no. 58 which was to reach on

161014 Is now schedule for 21.10.14.

B Similarty, there furthaer celays agamst nwcice No. 25
caowards. In this regard wa would once 2o3in invito your
afleniion 1o the lerms ond conditions of tho order which
stpulatos receipl of the gnaterial at SBaira port within 22 days of
shipement from India. During the various discyssions on the
subject youu hawe assured all the contassners reach o Beira port
maximum wahin 29 cays 1o shipment from Incia. Theoe is =5l
delay of aporoximately 12 10 15 days in the receipt of material at
Beira port
Fa. Az o malier of fact, from your et it w® that
:h.m i no pt-nnlng by shipplng company for fuﬂhw

ia i‘fom Durban Boira and thereforo
Place

Wa wouls thoerefore reques: you o kindly ensura that tha
comainers againzt ireoica no. “a, 58, 240 and 45 and furthor
mmd&ﬁnmdmnwm revised schaedule
agread by you.

We have ¢r;q;..;lra-¢ from Beira port there is no unexpecled

=] N ot Boira port. It is cnly the shipping
company who ara not miing our corgo on

Pricnity. Thn—y are
w@wkdng owr cargo from Durban 1o Baira onty when thans 1S No
olthar cargos.

“Wia theraefore regquest you o kindly take up strongly wan tha
shisping comeany and ensure colivery of cur containars as par
CoMIMEled schadule.

Seagect: M:muﬂ.mmﬂmnﬂAmmw
EVEREST & LTD

i s
(B Fw: INV NO. WISE CONTAINER STATUS DAHE) SHIPMENT EVEREST P
(g LTD**REVISED**™

Amit Panchal to: Syshil Kumar Bhatt

05-11-2016 18:28
From Amii Panchaliceihibha

Sushl Kumar Bhawdeniho@desein

ARUT PANCHAL

THE INDURE PRIVATE LIMITED

INDURE HOUSE

GREATER KAILASH-U

NEW DELHI-110048

PrCNE - 01121891400, EXTN: B46

Is printing this email realty necessary 7 Save pager, Save environmant

——- Forwardad by Ama Panchal'@ening an 11052016 0638 PM —

From: shan singh/delhiho
Tes sl.bbu J-bomi@in mepadag.com
C= iy r.rasa pin.me com, verps k georpaldehhodeasin, Amil
Panchal'delrhocanain. Mohan Prosad Tramridelhibo Pdesein
I Cooe: 103072014 04218 PM
Sabymst Foa: 1INV NO, WISE CONTAINER STATUS QAHE) SHIPMENT EVEREST P LTOD" " "REVISSR ="
B
Cear Sir,
Plesse refer e-mall gld. 28.10.14 from Mr. Sanket giving the inlimation of the delvery status of metenals
shipped agalns! vanous invgices. In this regard please note the following

1. Piease confirm whether tha matenals against following ir ! centginers have been cleared
trom Bewa poat and contalners have been despalched 10 Hwange alongwith the dato of cysiom
E clearance and whereaboyls ¢f the traders J container.

INV NO. 43 & 44 INKUES50222 MSC JASMINE 4314 (24.10.14 TEA TRA
[INVNO. a3 & €& DASCUTAETTIS  [MSCIASMINE 431A  [24.10.14 fTea TRA
= ][NV HNO. 4] & 44 400388 WS JASHAINE A31A 24.20.14 (TBA BA
[NV NO. 36 MSCUT7I0210 BASCIASMINE 2324 248.10.14 TRA TBA 1
2z

Against the invoice no. 53, 48, 39, 25, 38 & 42 we would ljke o Inform you that maloriss against
invoice 48, container no. MEDUS383254, Vsl. Ho, MSC Positanc430A and invoice 39, Con.
MNo. MEDUSBAT403 Vsl No. MSC Positano 430A have not yel boen received al Hwange site.
This we hove bean informing for last one weak.

YWe do not ynderstand when the materals were di ged at Bera port on 13.10.14 winy the

same have not bean reached to Hawange TPP cven after 15 days. Please find m;'. whereabouts
of the matedal and inform us immediately.

‘We once again remind you that shipments of the matesal are getling ceiayed /dotained at every
siage namely ot Deinl ICD, ot Durban Port 3t Bera porl and from transgortalion o Beira o
Hawanpe TPP. It 5 a matler of great concern that recuted forwarding organization ke M+R
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o
Spedag who &re having the moncpoly in Afrca, are nol able 10 conlrel the delays. It appears ot
every point MR Spadag is taking its leisyrely and lvirg the things cn ged, Sincere efforts are
sppears (o ba made for oxpediting delivery of the cargo within agraed time schedule. Cargo is not
handed as per tlerms and Spirits with which we have entered into in a contract with M+R Spadag.

1

Regards'
SHAN SINGH
M+R BOM Sanket  Good Moming, Desar Georga Sir, 10/28/2014 10:52:50 AN

Fram: 14+R BOA Sanket <ssnket.rp.bomin.mspedag.com>

To: sshan@indire.com, chittsranjan.s.ded@in mripedad.com

ce “fayaram. masPiamvspadsg.com® eyarem.nmea "
apanchal Inindure.com, l+R BOI Ceepak <decpakvmbom@Ginmrspedag.come, ©
miwari@incure.com, MR BOM RAFIVL <rshul. gw.bomin.mrspedsg.com>, M+R BOM SUBBU
<gukbujbom@in.mezpedeg.com>, MR OEL SUCHI wuchl.g del@inmrspedag.com>,
3 esalnindure.com, vkpant@ceseinindure.com, MR BOM Yogesh

boinmespadag Lom>

Date: o 10v23H4 1052 AM

Sutiect: Ro: INV NO. WISE CONTAINER STATUS DAKEJ SKIPMENT EVEREST P LTD***REVISED™*" _

Good Moming, '

Dear George Sir,

Please find below updated sheet with current status

L i AB

INVNO.43 &44  |INKUS550222 |MSCJASMINE 431A 124.10.14 |TBA  |TBA Tl
INVNO.43& 44  |MSCU7487725[MSC JASMINE 431A 124.10.14 [TBA  [TBA Tl
i INVNO.43 & 44 [TCLU9400388 |MSCIASMINE 431A 1241014 [TBA  |TBA T
l INVNO.S6 MSCU7910210|MSC JASMINE 4314 [24.10.14 |TBA  (TBA T
. |MEOUS40379 ABJ0742/ABB213
INVNO. 53 3 MSC POSITANG 430A (13,1014 [13.10.14 [8 "
MEDUS38325 ¢ ABJO736/ABB211
INVNO. 48 4 MSC POSITANO 4304 [13.10.14  [13.10.14 [8 "
. MEDUS84489 ABJ0709/ABB21L
INVNO. 39 1 MSC POSITANQ 430A {13,10.14 (13,1014 |5 ! C
: MEDUBES740 ABJO701/ABB213
IV NO.
INV NO. 39 3 MSC POSITANO 430A 113.10.14 [13.10.14 |9 H.
INVNO.29TO 38 & ABJO707/ABB212
42 CAXU9180653 |MSC POSITANQ 430A 113.10.14  113.10.14 JZ L

Best Regards
Sanket R. PARAB

21. Ld. Counsel for the respondent has also referred to page 83 of the
reply and submitted that the contention of the petitioner that the rate was
increased but that proposal was never accepted by the respondent and that
was communicated to the respondent vide letter dated 26.03.2015, page 83

of the application. The scanned copy of that email is reproduced below: -
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Pls find ia tralling malis decalls of cur corrusgendentelmalls exchanged with MeR rejarding the
payrmant sve with them.

— Anngrufe A=Y

Vergs K Goorge
—— Powated by mige ) peapaieid o AU MU AU —

;mwlm

czwwwmm' 1 AWM iy M A FOGaLsg (o, taABNEVe T WA M
PP IRAN WG} SrP, B LeGE eI L S | IR Tige ks

O GILAON S 32 PU

aijecs P D Up of e rarpen o and Lodava 1) e Waner S3ia S

¥ée have alroady charified during the ciscussiony that tar is no provision whatscaves in the order
placed on you, daly sccepted by your CEOQ, for any such rats lscreass Ull 2 catrplotion of job. Thia
wis darifled to you tisa dad again.

Regards
o
The Indare Pt Lid
Indere House

Grigtee Kaiagh - [l
Hew Dathi - 110048

DD : 01141831401
FAX: 013:29218338029310%40

o (RABA 7GRl jas 8 S Fagaag W
Te

uwmmmww.mwnmm
~outbi ) boradnumasedag Jone, e .oe e ragadip.an’ W LG rapedig L, peduilanraomcon
Ses MMt ROMN

Sebject P Druai ) o D Chapas af 004 a0 1) PG Powar Saton W

Dear bir. GooegeMr. Shan Singh, 3

Fucther 1o e discussion of yesterdsy with Mr. Subbu azd self and your good sebves, pls find

| 2erewish the chuls of cocrespandenons which was lnltiaisd bast year % clirify thut the first two Ik of
mwmmsxwmam Coes) will antract the charges of Usd 6366°20° Cony 19

Al it time itself we hed peovided you all e break up and the matter wis fixod thea sd there.
Reformasding the seme cooemumications 10 make things clear caoe again,

Would like t redzecate that the first two ot of catrs which consisted of totl 10520 will sttrace e
charges of Usd 636620 Catr.,
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22. On perusal of the emails (Supra), we notice that there was a delay in
delivery of the material and that was communicated by the respondent to
the petitioner.

23. Therefore, at this juncture, we would like to refer to the terms and
conditions of the Work Order, which is at page 24 of the petition filed by the
petitioner. Condition 2 of the Work Order relates to the Delivery Schedule.
The scanned copy of the Condition 2 of the Work Order is reproduced

below:-

gfgnnzﬁ

Shegt

[

Delivery Schedule:

You have indicated a total deliverylransi pniod of 82 days iror ne limg i 2xpon
consignment 15 handeg over 1JOU &t QUL Sub-iencar’ wolks of e PorlCD
concgied tl the Projec Sle iy Huange, Zimbadwi. You wil achere o ths Sehede
ang delay i delivering the consignments vl atvact the LD cleuse:af 81 no 13 of i
Werk Oder. The delwe"y and{ransit period-s essence of s or def

24. It is seen that as per the Delivery Schedule, a total period of
delivery/transit period of 52 days from the time the export consignment is
handed over and in case of a delay in delivering the consignment, the same
will attract the LD clause at Sr. No. 13 of the Work Order.

25. At this juncture, we would like to refer to Sr. No./Condition 13 of the

Work Order. The scanned copy of the same is reproduced below: -
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. Usnbead Bomgesy

¢

eﬁﬂ?ﬁf Uia mtmﬂ,@ém {heQ@n it B gk dela i compla[’ i
qu]ef jit ca?fngﬂ bttt

il A ,lxq s aspe fiie thedﬁle dienabi i

Gontd. 5

26. It is further seen that Condition 13 of the Work Order relates with the
liquidated damages, if the work is not successfully completed by the
petitioner.

27. When we read the terms and conditions of the Work Order along with
the Emails exchanged between the parties on the point of delay in delivery of
the consignments, we are of the considered view that there is a violation
of the terms and conditions of the Work Order, which falls under “the
quality of goods” as referred to in the definition of ‘Dispute’ under
Section 5(6) of IBC, 2016.

28. Now, coming to the enhancement of rates, it is seen the emails
exchanged between the parties (Supra) that prior to the issuance of demand
notice, the petitioner was informed by the respondent that there was no
provision whatsoever in the work order placed by the respondent to the
petitioner for any such rate increase till the completion of the job.
Therefore, the claim of the petitioner that the rate has been enhanced
is also in dispute which comes under “the existence of amount of debt”

as referred to under Section 5(6) (a) of the IBC, 2016.

X
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29. At this juncture, we would also like to refer to the reply to the Legal
Notice sent by the respondent to the petitioner on 02.11.2016, page 172 of
the petition and on perusal of that, we noticed that in para 3 and 4 of the
reply, the respondent has taken a plea of inordinate delay. It is further seen
that in para 7 of the reply, the respondent has taken a plea of increased rate
claimed by the petitioner, which was never accepted by the respondent.

30. On the basis of the above, we observe that there was delay in
delivering of the consignment and bill was submitted on enhanced rates
without approval of the respondent which are also dispute, prior of the
issuance of the demand notice.

31. At this juncture, we would also like to refer to the contention of the
Ld. Counsel for the respondent that the respondent had sent a reply to the
demand notice on 25.08.2017 and that has not been enclosed/ disclosed by
the petitioner.

32. Ld. Counsel for the respondent has further contended that the
respondent has also filed an affidavit under Section 9(3)(b) of the IBC stating
that no reply has been received to the petitioner which is incorrect and
contrary to the facts.

33. We further observe that though the rejoinder has been filed by the
petitioner but the petitioner has not made any averment on the point of
receiving of the reply to the demand notice from the respondent.

34. We further observe that on page 44 of the reply, the respondent has
enclosed the reply to the demand notice dated 25.08.2017 and in para 11 of
in the said reply, the respondent has taken a plea of inordinate delays and

breach of contract causing huge financial losses and damages to the
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respondent and in para 13, the respondent has taken a plea of unilaterally
increasing the rates/charges, which were never accepted by the respondent.
35. In view of the aforesaid discussion, when we consider the prayer of the
petitioner that by invoking arbitration, the claim of the petitioner never
comes under the definition of dispute, in our considered view, is not liable to
be accepted.

36. As per Section 5(6) of the IBC, 2016, the dispute includes a suit or
arbitration proceedings, therefore, we are of the considered view that since
the petitioner has invoked the arbitration clause and Ld. Arbitrator has
already been appointed and the respondent, prior to the issuance of demand
notice has raised the dispute regarding the quality of the service as well as
unilateral increase of the rates, the respondent has succeeded to establish
that there is existence of dispute prior to the issuance of demand notice..

37. At this juncture, we would also like to refer to the submissions of the
Ld. Counsel for the petitioner, who in the course of his argument and also in
their written submissions have submitted that the dispute over the amount
of default cannot be a ground for rejection of an application.

38. Ld. Counsel for the applicant has also placed reliance upon the
decision of Hon’ble Principal Bench in the Company Petition No. IB-
718/PB/2018 and submitted that the role of the Adjudicating Authority is
the same under Section 7 or 9 of the IBC, therefore, the Tribunal is not
required to ascertain the quantum of amount of default but only to ascertain
the existence of default. In our considered view, this contention of the

petitioner is not liable to be accepted in view of the settled position of law.
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39. Since, while exercising power under Section 9, this court has very
limited jurisdiction as held by the Hon’ble Apex Court in the matter of
Mobilox Innovations Puvt. Ltd. Vs. Kirusa Software (P) Limited- 2017 1
SCC OnLine SC 353 and the relevant portion of the judgment is quoted

below: -

“33. The scheme under Sections 8 and 9 of the Code,
appears to be that an operational creditor, as defined, may,
on the occurrence of a default (i.e., on non-payment of a debt,
any part whereof has become due and payable and has not
been repaid), deliver a demand notice of such unpaid
operational debt or deliver the copy of an invoice demanding
payment of such amount to the corporate debtor in the form
set out in Rule 5 of the Insolvency and Bankruptcy
(Application to Adjudicating Authority) Rules, 2016 read with
Form 3 or 4, as the case may be (Section 8(1)). Within a
period of 10 days of the receipt of such demand notice
or copy of invoice, the corporate debtor must bring to
the notice of the operational creditor the existence of a
dispute and/or the record of the pendency of a suit or
arbitration proceeding filed before the receipt of such
notice or invoice in relation to such dispute (Section
8(2)(a)). What is important is that the existence of the
dispute and/or the suit or arbitration proceeding must
be pre-existing - i.e. it must exist before the receipt of

the demand notice or invoice, as the case may be.

»

“34. Therefore, the adjudicating authority, when
examining an application under Section 9 of the Act
will have to determine:

(i) Whether there is an “operational debt” as defined
exceeding Rs.1 lakh? (See Section 4 of the Act)
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(ii) Whether the documentary evidence furnished with
the application shows that the aforesaid debt is due
and payable and has not yet been paid? and

(iii)) Whether there is existence of a dispute between the
parties or the record of the pendency of a suit or
arbitration proceeding filed before the receipt of the
demand notice of the unpaid operational debt in

relation to such dispute?

If any one of the aforesaid conditions is lacking, the
application would have to be rejected. Apart from the
above, the adjudicating authority must follow the
mandate of Section 9, as outlined above, and in
particular the mandate of Section 9(5) of the Act, and
admit or reject the application, as the case may be,

depending upon the factors mentioned in Section 9(5)
of the Act.”

40. Therefore, when we consider the present case in the light of the
decision referred Supra, we are of the considered view that there is a pre-
existing dispute between the parties, prior to the issuance of the demand
notice. But by filing affidavit under section 9(3)(b) of IBC, the Operational
Creditor has claimed that no notice of dispute has been raised by the
Corporate Debtor, therefore, we observe that the affidavit sworn in by the
Operational Creditor under Section 9 (3) (b) of IBC is not in consonance with
the material available on record and the Petitioner has concealed the fact
regarding the reply to the Demand notice sent by the Corporate debtor.
Hence, the Petitioner has not come with clean hand.

41.  Hence in terms of Section 9 (5)(ii)(d) of IBC, 2016, if notice of dispute
has been received by the Operational Creditor or there is a record of disputes
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in the information utility, the Adjudicating Authority has no option but to
reject the prayer of the Operational Creditor.
42. According, we hereby reject the prayer of the Operational Creditor and

the application is accordingly, DISMISSED.

Tt SX L

(L.N. Gu’pta) (Abni Ranjan Kumlsfr Sinha)
Member (T) Member (J)
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