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Inthematterof:

Anapplicationu/s.60(5)oftheInsolvencyandBankruptcyCode,2016,readwithRule11

oftheNationalCompanyLawTribunalRules,2016.

And
Inthematterof:
ADHUNIKMETALIKSLIMITED,havingitsRegisteredOfficeandworksat

ChadriHariharpur,P.O.:Kuarmunda,Dist.:Sundergarh,Odisha–770039.

Email–contact.adhunik@libertysteelgroup.in

…Applicant

Versus

Inthematterof:
WESTERNELECTRICITYSUPPLYCOMPANYOFODISHALIMITED,havingitsRegistered

addressat1stFloor,KalyaniMarketComplex,Unit-8,Bhubaneswar,Dist–Khordha,Odisha

–751012Alsoat:At/PO–Burla

Dist–Sambalpur,Odisha–768017.Email–wesco@wescoorissa.com,

sk_mahalik@yahoo.com (AsperMasterData)
…Respondent

Coram:ShriJinanK.R.,Hon’bleMember(Judicial)

Dateofhearing:13.05.2020

Orderdeliveredon:13.05.2020

ORDER

PerJinanK.R.Member(Judicial)



1).ThisunnumberedI.A.hasbeenmovedonthesideofthePetitionerallegingthatthe

matterrequiresutmostconsideration.Ongoingthroughtherequestandthegroundof

urgencysetupbeingfoundsatisfactorythematterhasbeenlistedforhearingontoday.

2).TheApplicantisanIndustrialconcernwithasteelmanufacturingplantatOdisha.The

RespondentisaPowerCompanyforsupplyingelectricitytotheApplicant.However,the

RespondentdisconnectedtheApplicant’selectricityconnection,duringtheCIRP,i.e.while

themoratoriumperiodwasongoing,andthereafter,thisHon’bleTribunalalsodirectedto

restore the said electricityconnection vide orderdated 21.6.2018.However,the

Respondenthasnotonlyfailedtorestoresuchconnectiontilldate,butisalsodemanding

thattheApplicantappliesforanewconnection.Hencethisapplicationwasfiledforan

urgenthearingsincethecorporatedebtorcompanycouldnotresumeitsoperationfor

wantofelectricityandpraysforthefollowingrelief;

A) DirecttheRespondentPowerCompanytoreinstatetheApplicantCompany’s

electricitysupplyaspertheabove-mentionedsupplyagreementsbetweenthesaid

parties;

B) DeclarethattheduestheRespondentPowerCompany,asclaimed,are

contrarytotheapprovedResolutionPlanandthereforethesamestandextinguished;

C) DirecttheRespondentPowerCompanytotreatitsoutstandingduesas

settledandextinguishedaspertermsofApprovedResolutionPlanandrecallits

demandforthesame;

D) DirecttheRespondentPowerCompanytoreinstateandretaintheApplicant

Company’sSecurityDepositofRs.12,08,59,396/-againsttheabove-mentioned

supplyagreementsbetweenthesaidparties;

E) Interimandad-interimordersintermsofprayersAtoD;

F) Costs;



G) SuchfurtherandotherordersasthisHon’bleTribunalmaydeem fitand

properinthefactsandcircumstancesofthecase.

3).Todaywhenthiscasewastakenupforhearingthroughvideoconfrere(VC)theLd.

Sr.CounselMr.RatnankoBanerjiandLd.AdvocateMr.SaswatAcharyawererepresented

fortheapplicantandLd.CounselMr.HasanMurtazarepresentedfortherespondentwere

heardatlength.

4).Ld.Sr.Counselfortheapplicanthassubmittedthatdespitedirectionsissuedtothe

respondentduringtheCIRPperiodtheRespondenthasnotonlyfailedtorestoresuch

connectiontilldate,butisalsodemandingthattheApplicantappliesforanewconnection.

Further,theRespondentisalsodemandingtherepaymentofthedues,thatalreadystand

extinguishedwhenthisHon’bleTribunalapprovedtheResolutionPlanvideorderdated

17.7.2018.SubsequentlythematterwentuptotheHon’bleNCLATandbyvirtueoforder

dated3.3.2020,themanagementandcontroloftheApplicanthasbeentakenoverbythe

successfulResolutionApplicant,onlyrecentlyinMarch2020.Hewouldsubmitthatthe

respondentunilaterallyterminatedthetwoagreementswhichwereenteredintoon

02.06.2018videletterdated19.08.2019byadjustingthesecuritydeposittowardsthedues

allegedlypayableto therespondents. TilldatetheApplicanthasbeenmaking

correspondencestotheRespondentbutthathasbeenofnoavail.Suchconductisalso

causingirreparableprejudiceandobstructiontotheimplementationoftheApplicant’s

ResolutionPlaninthesedifficulttimes.Hence,thepresentapplicationwithprayers,inter

alia,forinterimreliefofimmediaterestorationofelectricitysupplywhichisanessential

service.

5).TheLd.Counselfortherespondentsobjectedthisapplicationmainlyontwogrounds.

Firstlyhesubmitsthataspertheinterimorderdated21.06.2018,theCDwasdirectedto

clearthepost-CIRPdues,andthattilldatesaiddueswasnotpaiddespiterepeated

demandantthereforeterminationofagreementisproperandlegal.Secondlyhesubmits

thatasperthetermsoftheresolutionplanthepost-CIRPduesfortheusageofelectricity

fallsunderresolutioncostsandtherefore,theCDisliabletopaytheduesasdemanded.

AccordingtohimthesecuritydepositdepositedbytheCDbeingadjustedtowardthedues



asperRegulation16(1)ofOERCDistribution(ConditionsofSupply)Code2004,theonly

remedyavailabletotheapplicantistoapplyforanewconnection.

6).UponhearingtheargumentonbothsideandtheLd.Sr.Counselfortheapplicant

pressedforpassinganinterimorderlimitingrelief(a)themainquestiontobeansweredis

thatwhethertherespondentislegallyentitledtoclaimPre-CIRPduesandPost-CIRPdues

asclaimedforandwhethertheterminationofagreementsenteredintobetweentheCD

andrespondentsislegal?

7).TheLd.counselfortherespondentreliedontheorderofthisAAdated21.06.2018for

claimingpost-CIRPdues.Itisgoodtoreadtheorderdated21.06.2018.itisextracted

below:

Ld.Counselforthe Resolution Professional,Committee of

Creditorsandfortherespondentnos.1 and2inCP(IB)No.

515/KB/2018ispresent.

CP(IB)No.515/KB/2018 cameupforconsideration ontoday.

Main reliefsoughtforissuing directions totherespondents

forrestorationofelectric connection.

UponhearingtheLd.Counselappearingfortheboth sideswe

areoftheview thatadirection should beissued to the

respondentstorestoretheelectric connectionforthwith.Inthe

meanwhilethe ResolutionProfessional,applicantherein,is

directed tomakehisendeavourtoseethattheentireamount

duefortheusageofenergypostmoratoriumperiodistobepaid

withinonemonth,failingwhichactioncanbeinitiatedbythe

WESCOUtilityunderapplicable law.TheResolutionProfessional

isalsodirectedtoseethatthecurrentchargesforusageofenergy

istobepaidwithoutanyfailure.

CA(IB)No.515/2018isdisposedofaccordingly.



8). AccordingtotheLd.Sr.Counselfortheapplicant,thisorderisnotin

force.Neithertherespondentreconnectedthesupplyasdirectedinthe

order,northeapplicantpaidthedues.Hewouldsubmitsthatwithout

restoringconnectionasdirectedtherespondentcannotclaimthesaiddues.

Healsowouldsubmitsthatsincetheresolutionplanwasapprovedbythe

AA,andwasre-approvedbytheNCLAT,videorderdated03.03.2020,without

anymodificationtherightoftherespondentforthepre-CIRPandPost-

CIRPduesshallstandextinguishedasperthetermsintheapprovedplan

andtheplanisbindingontherespondentandhencetheterminationof

engagementsanddemandforarrearsareillegalandincontraventionofthe

termsoftheresolutionplan.Hestressedthebelowextractedclausesinthe

planforstrengtheningthesaidarguments.

Schedule3:Extinguishment

Clause3.AllindebtednessoftheCorporateDebtorwhichisnotdueasoftheInsolvency

CommencementDatebutrelatestotheperiodpriortotheEffectiveDate,shallstand

irrevocablyandunconditionallyextinguishedinperpetuityonandwitheffectfrom the

EffectiveDate.

XXXXXXXXXXXX

Clause16.AnyandallrightsandentitlementsofanyGovernmentalAuthorities,any

regulatoryorlocalauthorityorbodyoranyagencyorinstrumentalitythereoforanyother

partyorentity(underanyagreementlease,license,approval,consent,privilegeor

permission),whetheradmittedornot,dueorcontingent,assertedorunasserted,

crystallisedoruncrystallised,knownorunknown,securedorunsecured,disputedor

undisputed,presentorfuture,whetherornotsetoutintheInformationMemorandum,in

relationtoanyperiodpriortotheApprovalDatepursuanttothisResolutionPlan,shallbe

deemedtobepermanentlyextinguishedanddischargedonandwitheffectfrom the

ApprovalDate.

XXXXXXXXXXXX

Clause35:ThewaiverofcertainCIRPCostswhichareinthenatureofdirectinputtothe

businessandareunpaidsince31May2018.Inthisrespect,aspecificwaiverandreliefis

beingsoughtfrom theNCLTinrespectofelectricityduesofINR12Croreanddues

towardscertaincreditorswhohaveprovidedsupplyofgoodsandservicestothe



corporatedebtoraggregatingtoINR18Crores.Healsotakenmetotheterminationletter

issuedbytherespondent.Itreadasfollows;

Terminationletter.

WESCOUTILITY

19/08/2019

No.XX/REV/LARGE/8241

To
M/s.AdhunikMetaliksLtd.
14N.S.Road,2ndFloor,
Kolkata700001

And
M/s.AdhunikMetaliksLtd
113,CivilTownship,Rourk769004,Odisha

Sub:TerminationofagreementagainstconsumerNo.316(II)RRKL/3-0/0149

Ref:LetterNo.ESCO/COM-546(4)dated20.07.2019ofChiefOperatingOfficer,Burla.

Sir,

Itistoinform youthatthepowersupplytoyourindustryhasbeendisconnectedon
02.06.2018duetonon-paymentofoutstandingdues.Alsonostepshavebeentakenby
youtomakepaymentoftheoutstandingduesandreconnectionofpowersupplywithin2
monthsfrom thedateofdisconnection. Further,Mr.RahulFenurkar,memberof
monitoringcommittee,ED(Steel)LibertyHouseGrouprequestedcorporateofficeBurla
nottoterminateagreementtillNovember‘18.

Hence,youragreementdated25.05.2007forthecontractdemandof23000KVAat132
KVisherebyterminatedwitheffectfrom 01.12.2018asperRegulation16(1)ofOERC
Distribution(ConditionsofSupply)Code2004.Thefinalbillupto30.11.2018isenclosed
herewithandyouarerequestedtopayRs.3,29,55,694/-afteradjustmentofavailableSD
ofRs.12,08,59,396/-.ApartfromthisyouarealsorequestedtoRs.29,03,916/-towards
paymentofcrosssubsidycharges.Againyouarealsorequestedtosubmittheoriginal
moneyreceiptsofsecuritydeposittotheundersignedforadjustmentofECbillupto
30.11.2018.

Yoursfaithfully,
Sd/-
ExecutiveEngineer(Elecl.)
RED,WESCO,Rajgangpur.

9).Relyingontheabovesaidclausesintheplanandtheterminationletterhewould
furthersubmitthattheHon’bleNCLATinitsorderrecordedsettlementofallduesdueto



allcreditorsandtherefore,therespondentisdisentitledclaimanyduesasclaimedforon
thesideoftherespondent.Therelevantparahereliedonisextractedbelow;

Boththe‘ResolutionPlans’beimplementedinitsletterandspirit.Theclaimofallthe
Creditorsstandsettled.Controlandrecordsofboththe‘CorporateDebtors’-‘M/s.
AdhunikMetaliksLimited’and‘M/s.ZionSteelLimited’havealreadybeenhandedoverto
the ‘SuccessfulResolution Applicant’by ‘Committee ofCreditors’/ Monitoring
Committee/‘ResolutionProfessional’.‘CommitteeofCreditors’/MonitoringCommittee/
‘ResolutionProfessional’standdischarged."

10).Areadingoftheabovesaidclausesintheresolutionplan,andtheorderoftheHon’ble
NCLAT,primafaceIamsatisfiedthattherespondentisdisentitledtoclaimtheduesas
demandedandasshownintheterminationletterabovereferred.Clause35readasabove
istheanswertotheobjectionsonthesideoftherespondent.Howevertheld.counsel
requestedfurthertimetohaveaninspectionoftheentirerecordsandfurtherrequested
timetosubmitdetailedreplyandalsopraysforalargerhearingastotheliabilityoftheCD
towardstheduesasclaimedbytherespondent.Sincethisapplicationwasherdthrough
VC,thoughadvancenoticeofhearingofthisapplicationwasgiventotherespondent
naturaljusticedemandtogranttimetotherespondentasprayedfor.

11).Intheviewoftheabovesaidfactors,andthattheapplicantprimafacesucceedsin
provingitsrighttorestorethedisconnectedsupplyasperthetermsoftheagreements
unilaterallyterminatedbytherespondent,itappearstomethattherespondentisboundto
restoretheelectricitysupplyaswasgiventotheCD.SincetheLd.Sr.counselforthe
applicantnotpressedfortherelief(b)and(c)relatingtoitsallegedliabilitytopaythe
arrearsofduesasdemandedbytherespondentforthetimebeing,andsincetohavea
determinationofthesaidreliefslargerhearingandperusalofthevoluminousnessrecords
beingnecessarydeterminationofthelegalityofthedemandbytherespondentandlegality
ofterminationoftheagreementsaretobeleftopenforfinaldetermination.Uponthe
abovesaidobservationallowingrelief(a)wouldmeetsendsofjusticeinthepeculiar
natureandcircumstancesintheinstantmatter.Accordinglytheapplicationispartly
alloweduponthefollowingdirections:

a) TherespondentisdirectedtoreinstatetheApplicantCompany’selectricitysupply
aspertheabove-mentionedsupplyagreementsbetweenthesaidpartieswithin
twoweeksfromthereceiptoftheemailcopyofthisorder.

b) Failingwhichtherespondentisliableforcontempt.

c) Thequestionastowhethertheterminationofagreementsislegalandproperand
whethertheclaim fortheduesstandextinguishedwhenthisHon’bleTribunal
approvedtheResolutionPlanasclaimedbytheapplicantisleftopenforfinal
determinationbytheregulartribunalafterliftingofthelockdown.

d) RegistryoftheCuttackBenchisdirectedtopostthisapplicationimmediatelyafter
liftingoftheknockdownbygivingpriornotice.

e) RegistryofKolkatabenchisdirectedtosendacopyoftheorderbywayofemail
tothepartiesforthwith.



f) IAisadjournedforfinalhearingbytheCuttackBenchuponliftingthelockdown.
Therespondentshallsubmitsitsreplybyservingcopytotheapplicantbywayof
emailtotheemailidoftheNCLT,CuttackBenchwithintwoweeks.

(JinanK.R)

Member(Judicial)

Signedonthisthe13th dayofMay,2020.

vc


