IN THE NATIONAL COMPANY LAW TRIBUNAL,
DIVISION BENCH - I, CHENNAI

: IBA/187/2020
(Filed under Section 9 Rule 6 of the Insolvency and Bankruptcy
(Application to adjudicating Authority) Rules, 2016)

In the matter of SMART Training Resources India Pvt Ltd.

NARESH KUMAR
No.17/34, IstFloor,
10th Street, 6t Main Road,
Anna Nagar, Chennai - 600 040
...Applicant/Operational Creditor

u VS —
SMART TRAINING RESOURCES INDIA PRIVATE LIMITED
Registered Office at
No.1/5, Sivaganga Road,
(Off Sterling Road),
Nungambakkam,
Chennai - 600 040

...Respondent/Corporate Debtor

Along with

IA/1310/CHE/2021 in IBA/187/2020

SMART TRAINING RESOURCES INDIA PRIVATE LIMITED
Registered Office at

No.1/5, Sivaganga Road,

(Off Sterling Road),

Nungambakkam,

Chennai - 600 040

...Applicant
Vs
NARESH KUMAR
No.17/34, IstFloor,
10t Street, 6t Main Road,
Anna Nagar,Chennai - 600 040
...Respondent

/”?1\ Order pronounced on 2"9 June 2022
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CORAM:

R. SUCHARITHA, MEMBER (JUDICIAL)
SAMEER KAKAR, MEMBER (TECHNICAL)

For Petitioner: Mr.Ambili Menon, Advocate

For Respondent: Ex-Parte

ORDER

Per: SAMEER KAKAR, MEMBER (TECHNICAL)

IA/1310(CHE)2021 in IBA/187/2020
IA/1310(CHE)/2021 is an application filed under section 60(5) of

the Insolvency and Bankruptcy Code, 2016 read with Rule 11 of the
National Company Law Tribunal Rules, 2016 seeking to set aside
the ex-parte order dated 13.08.2021 passed by this Tribunal. This
Application was filed on 28.10.2021. At this juncture, it is seen that
this Tribunal has given sufficient opportunity to the Corporate
Debtor to file the counter. Despite several opportunities granted to
the Corporate Debtor, they have failed to do so and hence they
were set- exparte. It is seen that the set aside ex-parte application
was beyond 30 days. Thus, we are constrained to proceed the main
application on merits and accordingly this IA/1310/CHE/2021

stands closed.
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IBA/187/2020

2. Under consideration this Petition is filed by Mr.Naresh Kumar,
Chief Operating Officer of the Corpbrate Debtor Cofnpany under
Section 9 of the Insolvency and Bankruptcy Code, 2016 (IBC, 2016)
for initiation of Corporate Insolvency Resolution Process (CIRP)
against the Corporate Debtor namely SMART Training Resources

India Private Limited.

3. The Corporate Debtor herein bearing CIN
No.UB0O300TN2010PTC076262 registered under Companies Act,
1956 having its registered office at No.1/5, Sivaganga Road (Off

Sterling Road), Nungambakkam, Chennai - 600 034.

4, From, Part- III of the Application it can be seen that the
Operational Creditor had not proposed the name of the IRP and had
left it to the discretion of this Tribunal. Further from Part IV of the
Application it can be seen that, the Operational Creditor had
claimed Rs. 3,11,538/-(Rupees Three Lakhs Eleven Thousand Five
Hundred and Thirty Eight only) as gratuity dues to be the total debt
amount claimed. The date of default as mentioned in Part IV of the
application is 02.08.2019. The present Application is filed before

this Tribunal on 13.01.2020.
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5. From, Part- V of the Application it can be seen that the Applicant

has placed the following list of documents:
a) Appointment Letter dated 23.12.20213
b) Salary Increment Letter from the Respondent dated 10.06.2017
¢) Minutes of the Meetings of the Corporate Debtor dated 02.08.2019
d) Letter sent by the Petitioner to the Corporate Debtor dated 30.08.2019
e) Letter from the Corporate Debtor to the Petitioner dated 16.08.2019
f) Letter sent by the Petitioner to the Corporate Debtor dated 09.09.2019
g) Letter sent by the Petitioner to the Corporate Debtor along with the
“Returned Cover” dated 13.011.2019.
h) Letter sent by the Petitioner to the Corporate Debtor
i) Show Cause Notice sent by the Corporate Debtor dated 22.11.2019
j) Demand Notice dated 03.12.2019
k) Reply to Show Cause Notice sent by the Petitioner dated 05.12.2019

6. It was averred in the application that the Petitioner was an
employee of the Corporate Debtor and this application was filed
claiming gratuity benefits of the employee while in service with the
Corporate Debtor and the said amounts are admitted by the

Corporate Debtor vide relieving Order dated 16.08.20109.

7. It was further averred that the Corporate Debtor was engaged in
the business of Imparting Corporate Training and placements. The
Applicant was appointed as the General Manager in Respondent
Company on 23.12.2013 and was in charge of the overall
administration of the Company under the Management of the then
Directors, Mr. Ram R V and Ms. Archana J. Later the Applicant was

promoted and made chief Operating Officer (COO).
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8. The Applicant submitted that he resigned from his position as
Chief Operating Officer 6n 22.03.2019 and served a notice -period of
more than 120 days until he was relieved on 02.08.2019 and the
Company has issued an Acknowledgment of Resignation Letter
dated 02.08.2019 signed by the then Managing Director Ms.
Archana Ram, which has been counter signed. The Applicant further
submitted that the Company has issued a Relieving Letter dated
16.08.2019 acknowledging receiving all necessary documents from
the Petitioner and also admitting the Claim of gratuity and his

salary dues.

9. The Applicant further submitted that his last drawn basic salary
was Rs. 90, 000/- and completed six years for the purpose of
computation of gratuity and hence is eligible to a gratuity amount of
Rs. 3, 11, 538/-. The Applicant stated that he has duly sent the
Gratuity Application Form I, dated 14.11.2019 by registered post to
the Respondent Company and had also sent the same electronically
by e-mail to the concerned authorized representatives of the

Company.

10. It was submitted by the Learned Counsel for the Operational
Creditor that since no payment was forthcoming from the Corporate

Debf_(teir,_ the Operational Creditor has issued a Demand Notice under

i ]
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Section 8 of IBC, 2016 to the Corporate Debtor on 03.12.2019,
which was delivered to the Corporate Debtor on 04.12.20109.
Further, the Operational Creditor. has also filed én Affidavit as
mandated under Section 9(3)(b) of IBC, 2016 stating that the
Corporate Debtor after the receipt of the Demand Notice has failed
to pay the unpaid ‘operational debt’ nor raised any dispute in
relation to the same. Under such circumstances, the Operational
Creditor has filed the present Application before this Tribunal on
13.01.2020 seeking initiation of CIRP as against the Corporate

Debtor.

11. In relation to the Corporate Debtor, it is seen from the records
that there was no appearance on the part of the Corporate Debtor
and this Tribunal passed ex-parte order dated 13.08.2021 against

the Corporate Debtor.

12. Heard the submissions made by the Learned Counsel for the
Operational Creditor. From the records it is seen that the Corporate
Debtor has raised a dispute by way of a show cause notice dated
22.11.2019 issued to the Operational which is much before the
Demand Notice and the extract of the Show case notice is

reproduced hereunder:

gl
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Office: /5, Sivaganga Road (Off Sterliny
Lodd - 218282829 @& Infomsmantindla.co In

www.smartindla.co.in

TRAINING RES

9 Road), Nungambakkam, Chennai - 34
Indies Largest Coree”

SHOW CAUSE NOTIGE

Kind attention: Mr Naresh Kumar
W H 9
o 1/201e9 fr;njeby t;sue this show cause notice seeking your explanation On or before
iling which the Company will take appropriate action against you at your cost.
As i
agr::é t:we :oard Resolution p'assed on 02/08/2018 in which your presence was recorded, you
resignati:n bi??\a?,\;er tth: enul:e accounts details to the management at the time of your
i not dorie: the same till today. Please explain wh fd not
take action against you for the loss incurred P Bilhe,Corpany shout

The m
99406530n8a§8ege;;uhrasecome to know that you have transferred the official marketing mobile no
of money on advemszmrso?al namg. As you ;are aware, the Company has spent huge amour.
Rurnber Rasedbs o zn .‘marketmg materials, study materials, etc on which the said mobile
TN Ty B s o] usiness developmgnt. The management has also come to know that
g el lgbnatLlJre gf the therj Director of the Company Ms. Archana Jayaraj to get
i aode ur.n er (which was given to you by the Company) in your personal name.
e 50 Cpany is asking you to return the same on or before 25"November 2019 and pay
inc.ur} : bro]r’\e (Rupees Three Crore Only} ta the Company towards the damages and loss
e ”yt e Company so far on account of transferring the mobile number to your personal
name, failing which you have to face the legal consequences.

The management has also found that you have bteen promoted from Manager to Chief
Operating Officer (COO) of the Company and to our surprise there is no letter of offer or
promotion witn HR Department and we came to know tnat you forcibly made yourself as COO
of the Company and doubled your salary after colluding with the former director ot the
Even to our surprise your appointment was not even ratified in ary of the
Companies Act, which is against the interest of
f the Cormpanies Act. Why the
d to the

Company
snareholders meeting as required under the
shareholders and also in contravention of the provisions o

Company should not take legal recourse for the recovery of money and loss incurre:

Company.

g part of Companies Operalions, and, as per the relieving norrs you ace
¢ the client contact details, current and upcoming programmes, which tilt
Why the Company snould not take action against ycu for the loss of
the tune of Rs.5.00 Croras(Rupees Five Crore Only).

As you were handlin
supposed to handove
today you have not done.
revenue approximately to
mamtain all outstanding Payables /
d handover the same a§ recorded n the Board Fesolution
a2 datails of the same as agreed at the time
uld not take action against yau for the
(Rupees Two Crore and Fifty Lakhs

As CCO, holding a responsible position, it is your duty to

Receivabies of the Company an
dated 02/08/2019. But you hava not handed over
of your relieving from the service. Why the Company sho
same, which resulted in financial loss of Rs.2.50 Cores

Only) to the Cormpany.
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et Oice V'S Svagangs B ‘.’ ‘!] -
nge Roaa (On Steviing Roam NunGsmtakvam, Chenma 34 .

TRANING RESOURCES INDIA PV’
TLIDY

posd 20202829 = nfodimaringia co in
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The Company ras come 1o NG that o

Centents, Chent Contast Deta 'C-....',‘ s ‘ra-,e ‘aken a cooy of the Company's Course
worning aganst the Comzany o :Fa»- ‘iiar.szrs e ol
simiar nature of tus M'qu e i o Lyt b
business networy gc-:,“ ;ujr S‘ufenﬂ:‘m a2 | Lol
reputation andg gco:,.-‘:uﬁ.—.—a‘:)ne ol ;a ;i: S dolig so; ¥ou ‘ary. demaging the: Company's
tune ¢f Ry 100 Crure Coiely and ziso cauzing pecunary loss to the Company fer the

0 vte (Rupees One Huncrzd Crore Onlyl Wiy the Company shou!

taring acltion aganst you for the same e e s

We have nolic —
the mon!noo.’edsgggr:hbi?u;g“)lzs -sfm ted by you that you have travelled to Switzerlang in
Rs 159,635/ (Rupees ,O ' d" g teoked aif the related expenses amounung (o
58 CBnanles Aecoiy :\1,0 Lakn Fifty fone Thousand Six Hundred and Thity Five Only) in
i e t{un A \ie al?o came lo ¥now (N3t the Company has not sponsored your
i T— 1p was rot related to Company’s nalure of business and the tnp was
7Y personal We ask you to return the enlire amourt along with interest or else th
Company wil file criminal and civil case for misuse of Companies funds zs you were the co;

of the Company at that time.

Sv:fe:ime’ to know upon scrutimizing the books of accounts of the Company that there are
a 'otner expenses claimed by ycu on vanous occasions which were purely of your
personal exgenses and why the Company shou!d ne? file a comnal and cwil case for misuse

and misapprepnation of Comgany s fund

We have seen from the Books of Accounts that afer you have made yourself COO of the
Company you ailcwed many of the former !anaging Owrector personal expenses in the
Company accounts by way of using your COO cesignation. Why the Company should not
accuse you that you coilucded with the former Managing Drrector 1o swindle the Companies
monev and file cnminal and civil case aganst you for punishment and recovery.

We have also come tc know that you have made payments towards your salary and that of
Ms Archana the then director of the Company, without deducting TDS for the last five
months. As you were the person designate. responsible for making the TDS and all other

statutory dues and as you have not done so, the Company incurred loss on account of non-
u to return the TDS amount not deducted on

deduction of TDS. Henca the Company asks yo : .
directors i.e Ms. Archana, failing which the

your salary with interest and that of the former . fa
dings against you 1o recover the same with interest and all

Company will initiate legal procee
other damages incurred by the Company

ly smartnareshm@ymail com which
NG RESOURCES INDIA PVT LTD and using the
our business benefits By doing similar
d reputation damages to the
Why the Company should not

tec an email g namsa

We came to know that you have crea
of SMART TRAINI

portrays that you are part

goodwill ang brand name of the Company 1o ¥ Joss an
business of the Company which GAVSED moﬁEl?:rYar:s)Oan
Company to the tune of Rs.50 Crore (Rupees Fifty Cr :

be taking action against you for the same
were the pers
ms to be fo

ent and supervise the
hila in service. To our

on des:gnated to implem

As COO of the Company you llowed by an employee W

Company policies regarding the nor

@
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pead Office: V/S, Sivaganga Road (OH Sterling R
‘0‘:‘ 28282829 @ m'mﬂ‘l!ﬂindh.c:fn . Nungambakkam, Chennai - 34,

www.smantindia.co.in

utter shock a i '

e stannedda?aszt::jr: v:fe ;zt:d ;\::t r\z;?h:r t’han oyerseeing 4the’ adhgrence of the norms, @

p— I tshwahodhi Fqundauor} while you were still in

Vishwabodhi a pany aqd you were garnering business for your company
wabodhi Foundation' by promoting it to SMART Clients thereby blatantly abusing your

employment terms. Your actions have contravened the Company's employment norms;

please explain why the company should not take appropriate action against you for the same.

13. We have also noticed from the Company accounts that you have transferred Rs 11,00,000/- to
your wife account from July 2017 to Jan 2017 and booked the same as consultancy charges in
the Company books. We have verified and founa that Mrs.Kavitha is not alt related with the
Company !t was only you have swindled the Company money by forging your wife as
consuitant of the Company. The Company asks you to return the amount along with interest @
24% or the Company will take appropriate action to recover the same from you.

14.We have also found that you have claimed your personal expenses to the extent of
R3.85 673.50/- censisting of your personal travels expenses from the Company accounts. We
ask yoy to return the amount along with 24% interest or else the Company wiil take -
appropriate action against you to recover the same

15. We have seen from the Company beoks that you have made payments from Company
accounts for Rs.40,000/- to one Mr.Rajasekar. It was tound that he was of your own business
consultants and nct related with the Company. Hence we ask to return the same along with
interest @ 24% else the Company will take appropriate action against you to recover the

same,

The Company strctly states that if your explanation is not satisfactory and not beyorid
reasonable doubt, it would be concluded that you have committed the stated ofience and you
will be liable to be prosecuted for the offence committed for criminal conspiracy Ufs. 120 A of
IPC, Criminal breach of trust U/s. 405 of IPC, theft Ufs. 378 of IPC, cheating Ufs 420 of IPC,
fraud Uls. 17 of Indian Contract Act 1872, Accessing the computer and dgta U/ls. 29 of
Information Technology Act, penalty for damage to computer, computer syster? etc., Uls. 43. of
Information Technology Act, Tampering with compL:Fer. source do-curnenl Uls. 85 off !n:orma:!on
Technology Act, Penalty for breach of confidenna‘h%y and p‘nvacy Urs. 72Ko ln olrmuaszzn
Technology Act, Infringement of copyright U’s. 63 of The Copyright Act 1857, Knowingly g

infringing copy of computer program Ufs. 638 of The Copy Right Act.

Mr. Sivakumar K

' Director .
SMART TRAINING RESOURCES INDIA

pVT LIMITED

M
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13. The Learned Counsel for the Applicant has replied to the
Allegations made in the above Show cause Notice by the Advocate
of the Applicant herein, We find no substance in the reply. The
entire case which has been presented before us is based on the
letter heads of the company has been used by the Operational
Creditor. Some of the signatures of the Respondents and the

capacity of the person who has signed the letters was not clear.

14.  Further this Tribunal cannot rule out any misuse of the
letterheads of the Company especially in the circumstances when
the applicant was acting as COO and had in his control the

letterheads of the Company.

15. From the above show cause notice it is manifestly clear that
the Corporate Debtor has raised various disputes against the
Operational Creditor which clearly shows that there is a pre-existing

dispute between the parties.

16. It is required to be noted that the Hon'ble Supreme Court of
India in the matter of M/s. ‘Mobilox Innovations Pvt. Ltd.’ Vs.
‘Kirusa Software Pvt. Ltd.” (2018) 1 SCC 353 has clearly laid
down that ‘the test for determination for the Adjudicating Authority
is to see at the stage of Admitting/rejecting the Application is
whether there is a plausible contention which requires further

investigation and that the ‘Dispute’ is not a patently feeble legal

QY
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argument or an assertion of fact unsupported by evidence. It is
important to separate the grain from the chaff and to reject a
sp.urious defence which is mere blustler’. Thus, it is nof required for
this Adjudicating Authority to enter into the gravity of the dispute
which exists between the parties and is only required to see that
whether the dispute as raised by the Respondent requires further
investigation and that the dispute is not patently feeble legal

argument or an assertion of fact unsupported by evidence.

17. It is required to be noted that the Hon’ble NCLAT in the matter
of Kishore K. Lonkar VS Hindustan Antibiotics Ltd. (COMPANY
APPEAL (AT) (INSOLVENCY) No. 934 of 2021) in Para 9 of the

Judgement it was held that :

9. .. Section 3(36) of the Code states that the term
‘workmen’ shall have the same meaning as provided under
Section 2(s) of the Industrial Disputes Act, 1947. For the
purpose of the Code, the term ‘workmen dues’ has to be
interpreted in terms of explanation to Section 326 of the
Companies Act, 2013. As per the definition incorporated
therein, the dues would cover wages and salary, accrued
holiday remuneration, workmen compensation, and all sums
due from Provident Fund, Pension, Gratuity Fund or any
other fund for the welfare of the workmen, maintained by the
employer. Generally speaking, the ‘Claims’ of the
workmen/employees may be classified as ‘service claims’
which arise during the terms of employment, in lieu of
service rendered by the employee, salary, wages, bonus,
dues etc., and ‘welfare claims’ which arise after cessation of

employment, like ‘Gratuity’, ‘Leave Encashment’,
Superannuation Dues, Workmen Compensation for closure of
/I\ | the entity which all depend on the tenure of the employment.
IBA/187/2020 >
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Subsequent to the Company going into the Insolvency, all
such claims may be submitted in Form D under Regulation 9
of the (Insolvency and Bankruptcy) CIRP Regulations, 2016.
But seeking to initiate CIRP on the ground that 'LTC" and ‘EL
Encashment’ has not been paid, which fall within the ambit of
service benefits/welfare benefits cannot be said to be the
intent and objective of the Code.
18. Further this Tribunal being an Adjudicating Authority under
the IBC, 2016 and the proceedings before this Tribunal being
summary in nature, this Tribunal unlike a Civil Court cannot indulge
in the luxury of taking evidence and that the debt and default on

the part of the Corporate Debtor is required to be proved by the

Operational Creditor beyond reasonable doubt.

19. Thus, from the aforesaid facts and judgements cited supra,
we are of the view that there exists a dispute between the parties
and hence the Application filed by the Applicant / Operational

Creditor under Section 9 of the IBC, 2016 stands dismissed. No

costs.
; e fSCL =
- ;_SO o
SAMEER KAKAR R. SUCHARITHA
MEMBER (TECHNICAL) MEMBER (JUDICIAL)

Sriram Ananth.V
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