44 BEFORE THE ADJUDICATING AUTHORITY

NATIONAL COMPANY LAW TRIBUNAL
- AHMEDABAD BENCH
COURT 1

C.P. (1.B) No.535/9/NCLT/AHM/2018

Coram: MADAN BHALCHANDRA GOSAVI, MEMBER (JUDICIAL)
VIRENDRA KUMAR GUPTA, MEMBER (TECHNICAL)

ATTENDANCE-CUM-ORDER SHEET OF THE HEARING BEFORE THE AHMEDABAD BENCH OF THE
NATIONAL COMPANY LAW TRIBUNAL ON 10.03.2021

Name of the Company: "~ Ace Resorts & Infrastructure Pvt. Ltd
V/s.
Aakash Polyfilms Ltd.

Section: 9 of the Insolvency & Bankruptcy Code, 2016

ORDER

The case is fixed for pronouncement of order.

The order is pronounced in open court vide separate sheet.

Vouble,—

(VIRENDRA KUMAR GUPTA) , (MADAN B. GOSAYVI])
MEMBER (TECHNICAL) MEMBER (JUDICIAL)

Dated this the 10th day of March, 2021.




BEFORE THE ADJUDICATING AUTHORITY
NATIONAL COMPANY LAW TRIBUNAL
AHMEDABAD BENCH
COURT 1

CP (IB) No.535/9/NCLT/AHM/2018

An application filed under Section 9 of the Insolvency and
Bankruptcy Code, 2016

In the matter of : |

Ace Resorts & Infrastructure
Pvt. Ltd.

- 419, Rajhans Ornate, Beside Surat
People’s Co-Op. Bank, Parle Point,
Surat-395007. ' ,
..Operational Creditor

Versus

M/s. Aakash Polyfilms Ltd.
CIN: U17119GJ1994PLC022937
ID-1/138-139-140, ‘

GIDC Sachin,

Surat-394520

..Corporate Debtor

Order reserved on 8t* Day of March. 2021
Order Pronounced on 10" Day of Marxch, 2021

Coram: MADAN B. GOSAVI, MEMBER(J)
VIRENDRA KUMAR GUPTA, MEMBER (T)

Appearance: | ;
Learned Senior Counsel Mr. Tirth Nayak for the Operational

- Creditor.

Learned, | Counsel Mr. S. Suryanarayan for ‘the Corporate

Debtor. . . , , |
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' ORDER

[Per VIRENDRA KUMAR GUPTA, MEMBER (T)]

1.

This application has been filed by Ace Resorts &
Infrastructure Pvt. Ltd.- Operatlonal Creditor to initiate
CIRP agamst M/s. Aakash Polyfilms Ltd. ‘being Corporate

Debtor. The outstanding sum has been claimed at

- Rs.52,66,050/- and dates of default have been mentioned '_

as per date of bills / invoices / running account bills

submitted by the Operational Creditor.’

The facts, in brief, are that on 04.03.2016, the Corporate

Debtor gave work orders for civil work to be completed by

‘Operational Creditor. As per terms and conditions of the

work order, bill of Rs.25 lakhs was to be submitted as

runnirig account, 75% was to be paid in 7 days and

| balance 25% was to be paid within 30 days. The work to

be done by the Operational Creditor was subject to third

~ party inépection and certification. The Operational

* Creditor carried out the work and submitted 10 running

bills totalling at Rs.2,81,96,097/-. All these running bills

have been certified by third party viz. M/s. S & V Engineers

to the effect that the said running account bills were in

~order. Their certificates have been attached in application

from page 10.62 to 70. The Corporate Debtor did not make

the paymerlt which resulted in Writing of two emails by the

Operational Creditor ’respectively on 13.10. 2017 and

04.12.2017. However W1th0ut any result. Ultimately on
16.05. 2018 Form 3 / Form-4 alongmth necessary

v.
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documentary ev1dences were 1ssued and del1vered on
18.05.2018 to the Corporate Debtor. The outstandmg sum
| has been calculated at Rs.52,66,050/- and interest ;
' thereon has been calculated at Rs.11 03 244 39. The |
, Corporate Debtor did not g1ve any reply to such demand |
notice within 10 days be1ng statutory period g1ven under
law to e1_therv show that payrnent has been made or their
existed dispute as regard ’tO‘Said’,outstanding sum prior to
‘issuance of such ’notice of demand under Section 8 of IBC,
2016.

;‘Learned Counsel Mr. T1rth Nayak on behalf of Operational |
Creditor appeared and narrated these bas'icfacts. He drew
. our attention to lthe supporting materials placed in the
paper -book. Learned Counsel further submitted that all
the runnmg bill had been approved by the th1rd part1es It

 was contended that initially in runnmg account bill no.9A

'some disputes had been _r‘aised by the Corporate Debtor.

i | Subsequently, third party had approved these bills and

‘therefore, no dispute‘in’lfaCt remained even in regard to this
: runmng account bill. It was further contended that no
, d1spute was ralsed in respect of any other bills if such bill
was excluded ‘even then the outstanding undisputed ‘
am0unt was more than Rs.1 lakh, hence for this reason
this appllcatlon was liable to be admitted. It was also
claimed that the reliance placed by the Corporate Debtor
‘on Email dated 26. 12.2016 and O1. 03 2017 also of no use 1

 as these were in fact of the per1od before the issuance of

(,\//3 | P'a:g .
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 this running"account bill. It was also contended that there
was no time limit prescribed in the agreement for the
‘ co’mpletion of work hence, there was no question of delay
as alleged by Corporate Debtor in those malls Thereafter

5 Learned Counsel further submltted that there were no pre—

ex1st1ng dlsputes as ev1dent from the fact that the

£ Operat1ona1 Cred1tor wrote two mails dated 13.10.2017

and 04. 12. 2017 requestlng the Corporate Debtor to make
;the payment wh1ch remamed un- responded and if these
; were any d1sputes then for those could be brought to the
notlce of Operatlonal Credltor at that point of time itself. It
was also’ contended that C1V11 Suit had been filed after
‘receipt of demand notlce under Section 8 of IBC, 2016,
hence no cognlzance of the same could be taken as sole
purpose of such suit was to run away from its liability.
Thereafter Learned Counsel - for Operatmnal Creditor
‘ placed on the followmg dec1s1ons for the preposition that
jsuch suit “could not. be termed as an 1nstance of pre-

existing dispute under; e

() Mobzlox Innovatzons Prwate Ltd. Vs. Ktrusa Software Private.

Ltd reported in (2017) 1 SCC Online SC 353
A‘ (ii) Ahluwalza Contracts (Indza) Ltd Vs. Raheja Developers Ltd
(C. A (AT)(Insolvency) No 703/ 2018.

: Learned Counsel for the Operational Credltor also
‘ ",contended that add1t10nal aff1dav1t had been filed by the
Corporate Debtor on 29, 05 2019 Wthh was obJected by

,~the Operatmnal Credltor as the same hyene filed

_ a|pPage
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| w1thout the permlssmn of this Authorlty, hence need not '

to be taken into con81deratlon

. Written subm,is:sions on behalf ofz,Corporate;‘Debtor have

been filed Wherein Corporate 'Deb'tor cOntended* that

i payment of Rs. 17 lakhs had been made 1n cash in four

B 'f 1nstalments and the said fact had not been disclosed by

the Operatlonal Credltor ‘hence, apphcatmn filed by the

Operat1ona1 Credltor suppressed the material fact and for

o this reason, the app11cat1on was 11ab1e to be dlsmlssed For |

l 'thls proposmon reliance has been placed on the dec1s1on
~of Mumbal Bench of the NCLT in the case of NN Enterprlse_‘ k
Vs. Relcon Infra Pro;ects L1m1ted reported in 2020 SCC
'Onhne NCLT 6. Learned Counsel for the Corporate Debtor

V’ | also rehed on the decision of the Hon'ble NCLAT in the case

~of Alhed S111ca L1m1ted Vs. Tata Chemicals L1m1ted reported
| ‘1n 2020 scC Onhne NCLAT 613 for the propos1t1on in that
' r1n case of pre emstlng d1spute the apphcatmn filed under

Sect1on 9 was hable to be dlsm1ssed

; | Wewha\}}e c‘on'side'r»ed: the SubmissiOn made by both sides
~and r'naterial on record. It is noted that in‘pursu'anCe of
work order placed by the C'Orporate‘ Debtor, the
i Operat10na1 Creditor has carned out the work allotted to it
r 'by the Corporate Debtor The said work has bene carried
~out durmg the per1od from 04 03.2016, be1ng date of work
'order Over all 10 runnlng account b111s have been ralsed

o F1rst b111 has been ralsed on 13 04 2016 and last runnmg :

: 5| page .
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account b1ll has been ratsed on 06 04. 20 17 In respect of |

“all such runmng account bills, th1rd party has cert1ﬁed fas

' ,such b1lls and found ‘these b1lls in order Thus the, o

cond1t10n of the work order g1ven by the Corporate Debtor

e ':that the bills will be subJect to cert1ﬁcat1on / 1nspect1on by

. '_,‘the th1rd party has been fully met It is noted that two -

’ emalls were Wr1tten as regard to some operat1onal / 1ssues :

* and delays bemg comm1tted by the Operahonal Creditor.

L However such malls pertam to work wh1ch has been

,1nvo1ced in runmng account bill No. 9, and as stated
rearher thlS b1ll has also been found to be in order by the
f‘th1rd party, hence Whatever gr1evances Corporate Debtor
| ;khad in respect of Work bllled by the Operatlonal Creditor i in

thlS runmng account bill stand resolved. Further ‘mails

o wr1tten by the Operat1onal Cred1tor for release of payment i

»have remalned un- responded Third party cert1f1cat1on / -

i _‘1nspect1on has also not been challenged by the Corporate

. Debtor Thus on the bas1s of these facts 1t can be safely

"concluded that there 1s no mer1t m the contentlons of the,

Corporate Debtor that the1r emsted dlsputes prior to the {

( ‘1ssue of rece1pt of demand not1ce under Section 8 of IBC s

;"2016 1SSued by the Operat1onal Cred1t0r Civil Suit has:
'been ﬁled much after the receipt of said demand notice,
| hence the same cannot be glven any cogmzance as settled -

by the Supreme Court in the Case of Mob1lox Innovat1on

. As far as payment in cash to the tune of Rs 17 lakhs is

2 concerned the outstandmg undlsputed amount even after . ﬁ
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'adjustment of thlS sum is much more than Rs 1 lakh.

- Further no reply to demand not1ce issued under section 8

of IBC 2016 and dehvered to Corporate Debtor has been L

ﬁled wh1ch mechamsm is provrded for this - very purpose ie

L to show the amount pa1d after the issue of such notice or

’ thereafter or to brmg to the not1ce of Operatronal Cred1tor

the fact of pre- ex1st1ng d1spute Thus Corporate Debtor

: _has forfe1ted its statutory right. Such afﬁdav1t has been

i ’ﬁled W1thout seekmg permrss1on of this AdJud1cat1ng o

v Authorlty, hence it cannot be taken 1nto cons1derat10n in.

~ normal c1rcumstances HOWever, this Author1ty vide its

- order dated 27 08 2019 d1rected the Apphcant to provide

o partlculars about the exact amount recelved from the

Corporate Debtor Hence the plea of the Operatronal
"'Credrtor that such 1nformat1on of payment 1n ‘cash

furmshed by the Corporate Debtor later on’ need not to be

vcons1dered stand reJected Havmg stated S0, merely S

"[because such fact has not been ment1oned by the

’ 'Operatlonal Credltor ‘the apphcat1on ﬁled by the "

| 'Operatlonal Credltor cannot be d1sm1ssed as even after -
" »con31derat1on of this amount the outstandlng undisputed
~ amount is much more than threshold l1m1ts of Rs.1 lakh.

Further the dec1s1on of the Tr1buna1 rehed on by the

e Corporate Debtor 1s not apphcable to the facts of the case

~asin that case, two demand notices were 1ssued and i inthe

, second demand not1ce / obJect1ons taken by the Corporate
Debtor in reply to earher demand not1ce had been

’ con31dered Whereas in the present case no reply has f

y ,,A7t | pag . ,
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o been subm1tted to the not1ce of demand 1ssued under k

. Sect1on 8 of IBC 2016 and no two demand not1ces have .

been 1ssued As far as earher correspondences are

‘"concerned the same are in the nature of commerc1al /-

o T’operat1onal 1ssues Wh1ch arise in the normal course of

exeCutmn of prOJect of such nature hence such

correspondences by themselves cannot be termed as a
' d1spute much less than the pre- emstlng d1spute Thus, for
‘this reason also such emalls do not help the cause of

| "Corporate Debtor partlcularly When relevant runnmg

o ,account bill has been ralsed thereafter wh1ch has also been

cert1ﬁed by the th1rd party as in order.

. f‘bThls appl1cat1on is also adm1ss1ble on the ground that

 notice under Sect1on 8 1n Form 3/ Form -4 have been

fdehvered alongw1th all documentary ev1dences wh1ch are

"requ1red to be attached and such ‘Form- 3/ Form 4 is

' complete and the Corporate Debtor ne1ther filed reply_ '

S thereto nor has shown any reasonable cause for not

| ‘makmg such reply Such act1on of non- reply is not a' '

curable defect

v " The name. of IRP has not been proposed as it is not.‘- L
. mandatory m case of appl1cat10n filed under Sect1on 9 of
1B Code 2016. We W111 appomt the IRP from the l1st |
mamtamed by the IBBI | | "

o «"8|§5%§gew
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9. Cons1der1ng the facts and apphcable legal posmon the : e
apphcatlon filed by the Operat1onal Cred1tor is adm1tted

- and stands d1sposed off We further order as under

e s | ORDER | e
1. fCorporate Debtor M/ s Aakash Polyﬁlms Ltd. ~i_s“

T ,adm1tted 1n Corporate Insolvency Resolutmn Process i

P _f‘under Sectlon 9 of the Insolvency and Bankruptcy :
H‘v_,,vCode 201650 |

5 2. "l"he‘ 'morato'riur‘n un‘de‘r‘S’eCtion 14 of InSOl\}enCy and
4 *Bankruptcy Code, 2016 1s declared for proh1b1t1ng all |
o of the followmg in terms of Sect1on 14(1) of the Code S

(a)  the 1nst1tut1on of su1ts or cont1nuat1on of 5
i pendmg ‘suits or proceedmgs against the :
- corporate debtor including executionofany
“judgment, decree or order in any court of
- law, trrbunal arb1tratlon panel or other
"'author1ty, o : |

(b)) transferrlng, encumbermg, allenatmg or
- disposing of by the corporate debtor any of
~its assets or any legal rlght or beneﬁc1al
~ interest therem SE

(o) ,any act1on to foreclose ‘recover or enforce
~ any security interest created by the
~ corporate debtor in respect of its property :
~ including any action under the
e Secur1t1satlon : and Reconstruct1on of

/S 9|Page
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_,C'Fmanc1al Assets and Enforcement of
' ;Secur1ty Interest Act, 2002 '

S ‘, (d) the recovery of any property by an owner or

: lessor where such property is occupred by
or in the possess1on of the corporate
';debtor :

The order of moratonum shall have effect from the |
date of th1s order t1ll the complet1on of the Corporate o
f-f,\'_”Insolvency Resolut1on Process or “until this .
AdJud1cat1ng Authonty approves the Resolut1on Plan

L under sub sect1on (l) of the Section 31 or passes an

| ‘order for l1qu1dat1on of Corporate Debtor Company“
"under Sect1on 33 of the Insolvency & Bankruptcy
‘ Code 2016 as the case may be. ‘

“We hereby appomt Mr Naresh Ghanshyamchandra

2 :;;Bheda hav1ng Reg1strat1on No IBBI/ IPA—002 /IP- E

© N00953/2019-2020/13009,  Email  ID i
"ﬂ‘nareshbheda@yahoo com to act as an IRP under" |
Section 13(1) (c) of the Code He shall conduct the

o Corporat1on Insolvency Resolutmn Process as per the S
‘prov1s1on of Insolvency and Bankruptcy Code 2016

rw Regulatmn made thereunder A

'The IRP shall perform all his‘ functions as
| s contemplated znter-alza by Sectrons 17 18, 20 & 21 of
Sty the Code It is further made clear that all personnel_‘ :

L ‘connected W1th Corporate Debtor 1ts Promoter or any i ’

,10 ,| Pa ge
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s other person assoc1ated w1th management of the

‘ Corporate Debtor are under legal obhgat1on under
Sect1on 19 of the Code extend every assrstance and co-

[operat1on to the Inter1m Resolutlon Profess1ona1

| hv,Where any personnel of the Corporate Debtor t:"

‘ Promoter or any other person requ1red to a351st or co-

R operate w1th IRP do not asmst or Co- operate IRP isat

e ‘/ 711berty to make approprlate apphcatlon to ‘this "

AdJud1cat1ng Authorlty w1th a prayer for passmg an

approprlate order

e Th1s Ad_]ud1cat1ng Authorlty d1rect the IRP to make

i‘ dy[pubhc announCement of 1n1t1at10n of Corporate'

| i Insolvency Resolutlon Process (CIRP) and call for

submlssmn of claJms under Sectlon 15 as requlred by

L : Sect1on 13(1) (b) of the Code S

o It 1s further drrected that the supply of goods /servrce <

’ (‘to the Corporate Debtor Company, it contlnumg, shall e

~not be termmated or suspended or 1nterrupted durmg

'amoratorlum perlod The IRP shall be under duty to
| protect and preserve the value of the property of ther

‘Corporate Debtor Company and manage : the f

_operatlons of the Corporate Debtor COmpany o

" going concern as . a part of ob11gat10n 1mposed by

"‘,Sect10n 20 of the Insolvency & Bankruptcy Code

& 2016 The Operat1onal Cred1tor is directed to pay an <

phy ,advance of Rs 1 00 OOO/ (Rupees One Lakh Only) to " E
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: the IRP W1th1n two Weeks from the date of rece1pt of |

: this order for ‘the purpose of smooth condUct of 'f B
S Corporate Insolvency Resolut1on Process (CIRP] and k
E lIRP to ﬁle proof of recelpt of such amount to th1s -

= ,Adjudmatmg Authonty alongw1th First Progress |

'Report Subsequently, IRP may raise further demands]_ ‘ |

o for Interim funds, wh1ch shall be prov1ded as per

‘\ Rules

- 8. The Reglstry 1s d1rected to commumcate a copy of this |
o order to the Operat1onal Credltor Corporate Debtor}
: and to the Interrm Resolut1on Profess1onal and the .‘
; concerned Reglstrar of Compames after completmn of
| ;necessary formalltles, within seven workmg days and
upload the sarne on webs1te 1mmed1ately after

i v','&pronouncement- of the order.

'y 9. : Accordlngly, CP(IB) No. 535 / 9 / NCLT/ 20 18 is allowed

| rfand stands d1sposed off However Insolvency'
" Resolutlon Profess1onal / Resolut1on Profess1onal to

,‘ ﬁle progress report through IA so that wh1ch can be
R ~taken on record by thls Authorlty

(V1rendra’Kumar Gupta) (Madan Bhalacha dra Gosavi) o
o Member (Technical) Member (Judxcral) | |

L :‘P‘fa‘kashy* i
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