NATIONAL COMPANY LAW APPELLATE TRIBUNAL PRINCIPAL

BENCH. NEW DELHI

Comp. App. (AT) (Ins) No. 225 of 2024 & 1.A. No. 762 of 2024

IN THE MATTER OF:

Nirmal Jain ...Appellant

Versus

Indirapuram Habitat Centre Pvt. Ltd ...Respondent
Present:

For Appellant: Mr. Rishi Sood, Mr. Prafull Singh Chandel, Adv.

For Respondents: Mr. Sumesh Dhawan, Praful Jindal, Shaurya Shyam,

Adv. for RP Mr. N.K. Sharma, RP

JUDGMENT

Per: Justice Rakesh Kumar Jain:

This appeal is directed against the order dated 21.11.2023 by which an
application filed by the Appellant bearing I.A No. 4809 of 2022 before the
National Company Law Tribunal, New Delhi Bench has been dismissed.

2. The case set up by the Appellant is that M/s Indirapuram Habitat Centre
Pvt. Ltd. (Respondent/CD) floated a project, namely, M/s. Indirapuram Habitat
Centre situated at plot no. 16, Ahinsa Khand-1, Indrapuram Gaziabad, UP in
which the Appellant purchased a studio apartment admeasuring 595 sq.ft. on 15%
floor in the year 2016.

3. It is alleged that the Respondent represented the Appellant that if she agrees

to purchase the said unit, in the said project, it will give 12% annually as an
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assured return against the said allotment till possession of the apartment. The
Appellant entered into a Builder Buyer Agreement dated 22.11.2016 and also
executed a memorandum of understanding dated 30.12.2016 pursuant to which
Unit No. 1606 (Studio Apartment) was allotted to the Appellant.

4. It is alleged that the possession was to be given within 24 months with 6
months grace period.

5. It is alleged that in the month of March, 2017, the Respondent informed
the Appellant through a letter that possession of the studio apartment will be
offered in the month of April, 2017 and thus no further assured return shall be
paid but till September, 2017 the possession was not offered. As a result thereof,
the Appellant sent a legal notice dated 18.09.2017 to the Respondent following
which the Respondent cleared all the arrears of the assured return in the month of
November, 2017.

6. Since, there was failure on the part of the Respondent in offering the
possession, therefore, the Appellant approached the Respondent for recalling her
total investment. Upon which the Respondent offered a commercial shop unit no.
F-445A measuring 363.94 sq.ft. against some more investment and with assured
return of 18% per annum.

7. The Appellant accepted the proposal and allotment was shifted from Studio
Apartment to Commercial Shop in the same project. A fresh BBA alongwith fresh

Article of Agreement was executed on 02.01.2018.
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8. The Appellant has allegedly paid the total amount of Rs. 54,62,000/- for
the said unit.

0. It is the case of the Appellant that the Respondent paid the assured return
till May, 2018 but thereafter the post-dated cheques started getting dishonoured.
The Appellant came to know that the Respondent is a big defaulter and feeling
helpless, registered FIR No. 0031 dated 01.02.2019 under Section 406 and 420
of IPC at. PS Mayur Vihar against the CD and its directors.

10. Itis alleged that since the Respondent neither refunded the amount paid by
the Appellant alongwith assured return against the booking of the said unit nor
complied with the agreement, therefore, the Appellant filed an application under
Section 7 of the Insolvency and Bankruptcy, 2016 (in short ‘Code’) before the
Tribunal bearing CP No. (IB) — 1725/PB/2018 against the CD/Respondent.

11.  TItis further alleged that during the pendency of aforesaid application, the
Respondent approached the Appellant for settlement and undertook to refund
the amount. Resultantly, a settlement agreement was executed between the
parties on 05.03.2019 as per which the Respondent undertook to pay the principal
amount of Rs. 55,12,000/- on or before 05.11.2019 and also issued seven post
dated cheques which were to be realized on monthly basis without any default
and breach.

12.  Apropos, the petition filed by the Appellant under Section 7 of the Code

before the Tribunal bearing. CP No. (IB) 1725/PB/2018 was withdrawn on
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05.03.2019 but the Tribunal granted liberty to the Appellant to file an application
for revival of the CP in case of any default is committed by the CD.

13. The Appellant was not aware of the proceedings being carried out against
the Respondent by some other Financial Creditor. She came to know from
Financial Express on 27.08.2019 that CIRP has been commenced against the CD
from 22.09.2019 and Mr. Pawan Kumar Goyal was appointed as IRP of the CD.
The Appellant thus filed the claim of Rs. 59,21,650/- in form CA alongwith all
the documents in order to prove the existence of their claim through email to the
IRP on 04.09.2019 who provisionally admitted the amount of Rs. 63,31,330/-
towards claim of the Appellant under the category of homebuyer/allottee
(Financial Creditor). The IRP admitted the claim with interest as per the BBA.
14. Meanwhile, the Tribunal vide its order dated 06.11.2019, appointed
Narender Kumar Sharma as the RP of the CD while disposing of CA No.
2398/PB/2018. The RP also kept the claim of Rs. 63,31,330/- of the Appellant as
Provisionally Admitted under the category of homebuyer/allottee (Financial
Creditor) and allotted 0.0470 voting share to the Appellant as. on 20.11.2019 and
uploaded a list of class of financial creditors (Real Estate Investors i.e. Shop &
Homebuyers) (unsecured) of Indirapuram Habitat Centre Pvt. Ltd. as on
07.03.2020 stating that the claims are collated and verified, based on the
documents submitted with the declaration under the Code. The Appellant came
to know that the RP has subdivided the class of Financial Creditors into allottees

and collateral. The Amount of admitted claim of Rs. 63,31,330/- which was
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provisionally admitted by the IRP was reduced by RP to an amount of Rs.
59,02,524/- and the Appellant was put in the category of collateral. The Appellant
further found from the list of homebuyers that the same unit i.e. 445-A has been
allotted to some Ms. Nirupama Sharma and Mrs. Suprita Sharma who have been
categorized as allottees while the appellant has been categorized as collateral.
15. According to the Appellant, the RP again reduced the provisionally
admitted amount from Rs. 58,52,524/- to Rs. 26,64,923/-.

16. The Appellant filed an application under Section 60(5) of the Code for a
direction to the RP to admit the entire amount of claim of Rs. 59,21,650/- with
interest. The Application filed by the Appellant bearing I.A No. 3342 of 2021 was
disposed of by the Tribunal on 11.05.2022 with the following observations
“instead of deciding these claims on a general proposition, it will be appropriate,
if the RP decides the claims individually, giving cogent reasons justifying why he
is admitting or rejecting or partially admitting or partially rejecting the claims.
This would enable (The Appellants) to either accept it or agitate their grievances.
Before this AA. In light of above, we are of considered view that all these
applications are disposed of, with a direction to the RP to consider the claim in
each application within a period of one month from the date of this order.”

17.  Thereafter, the RP passed an order on 25.06.2022 holding that reduction
in the claim of the Appellant is in accordance with law. The Appellant filed
another application under Section 60(5) of the Code bearing. I.A No. 4809 of

2022 for setting aside the order dated 25.06.2022 passed by the RP and for a
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direction to him to admit the entire amount of claim of. Rs. 59,21,650/- with
interest under the category of homebuyers/allottee and declare the sub-division
of Financial Creditor in a class as illegal and void ab initio. It was also prayed
that the RP be directed to reconstitute the CoC with the Financial Creditors in a
class (homebuyers/allottees).

18.  The said application has been dismissed by the Tribunal by the impugned
order on 21.11.2023. Hence, the present appeal.

19.  On the other hand, case of the Respondent is that the Appellant submitted
her claim in Form CA on 06.09.2019 for sum of Rs. 59,21,650/- out of which Rs.
55,12,000/- was towards principal and Rs. 4,09,650/- was the interest amount. It
is also alleged by the Respondent that to substantiate her claim the Appellant
supplied the following documents (i) copy of one builder buyer agreement dated
02.01.2018 in respect of shop no. 445A (i1) copy of one article of agreement dated
02.01.2018 in respect of shop no. 445A (iii) copy of two receipts both dated.
02.01.2018 for Rs. 24,87,100 and Rs. 29,74,900 respectively. (iv) copy of
settlement agreement dated 05.03.2019 (v). copy of order dated 26.02.2019
passed by Ld. MM, Karkardooma District Courts, Delhi (vi) copy of order dated
05.03.2019, passed by NCLT in CP (IB) No. 1725 of 2018 and (vii) seizure memo
dated 27.05.2019 issued by P.S Mayur Vihar.

20. Case set up by the Respondent is that at the time of collation and

verification of claims by the IRP, the audited financial account/bank statements
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of the CD for the period from 01.04.2017 onwards was not made available to the
IRP.

21.  After the appointment of the Respondent/RP on 06.11.2019, the CoC of the
CD in its 3" meeting held on 14.12.2019 directed the RP to appoint Financial
Auditors for the purpose of audit of accounts of the CD for the period from
01.04.2017 till 22.08.2019 (i.e. the date of commencement of CIRP). It is also
submitted that as per customer relationship management software (CRM), the
unit claimed by the Appellant has been found to have been allotted to a third
party, namely, Ms. Nirupama Sharma and Mrs. Suprita Sharma vide agreement
dated 29.01.2018. It is also the case of the Respondent/RP that in terms of the
order passed on 11.05.2022, the Respondent had passed speaking order on
25.06.2022 admitting only sum of Rs. 24,87,100/- out of the total claimed amount
of Rs. 54,62,000/- because the amount of Rs. 24,87,100/- has been received in
the bank account of the CD and since shop/unit no. 445A stood allotted to a third
party, the claim of the Appellant was categorised as collateral.

22.  Further, it is the case of the Respondent/RP that the Appellant has
submitted two receipts, both dated 02.01.2018, but there was a material / vital
difference in both the receipts because the receipt of Rs. 29,74,900/- is pertaining
to the cash transaction about which the Respondent has no information.

23.  The Tribunal dismissed the application of the Appellant by the impugned

order on the ground that books of account of the CD has no record regarding
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payment of Rs. 29,74,900/- and has also doubted the veracity of receipt pertaining
to Rs. 29,74,900/-.

24.  Aggrieved against the impugned order, the present appeal has been filed
by the Appellant in which Counsel for the Appellant has submitted that speaking
order dated 25.06.2022 passed by the RP, challenged by the Appellant by way of
application bearing I.LA No. 4809 of 2022 and the impugned order dated
21.11.2023 are patently erroneous. It is submitted that the Tribunal has not taken
into consideration other documents on record except the receipt and report of the
RP. In this regard, it is submitted that having failed to deliver possession of studio
apartment, the CD had offered shop no. F-445A measuring 363.94 sq. ft. situated
on the first floor of the project and entered into a BBA on 02.01.2018. The
Appellant has pointed out from clause 3.1 of the BBA about the basic sale price
which is reproduced as under:-

s CONSIDERATIONOFTHESAID UNITANDDESCRIPTIONOFSAIDUNTT
11 BASICSALEPRICE

‘That subject (o the Buyer fulfilling its obligation under (his Agresment and: aciherig ta ll the tens herein, the
Builder hereby agrees (0 ll and the Buyer hiereby agrees 10 purghasc the Retut Shop(s) as Lmit No.

—

..'{?.E.‘.E\.‘iil.\. situated at ]':\”\'\."' Noor admeasuring T v SQMLE {ROUVIVIENY
to 333‘1\'\ sq. f.) super area in the Said Complex, more particularly shown in “(Red colour)” in the siie plan
annexed with this Agreement os Annexure.- { (hereinelter referred toas the “Said Unit™), Upon the tems &
conditions set out hereunder as mutunlly ngreed by and between the purtiesihereto. The basi¢ sale consideration

e g . W T— . i 3 G S

for the Said Unitis as under.-

[ paticulars | _No. Floor Super area in 1 _-_‘L‘“E.__.J_Bﬂi.{’.'j?.‘ -
E y | sqmir s | somurfsqft ) Rs. |
- 1 ! E |
| TR l - ’ ’ Y 4 M [ ‘
1 RO:O > WMSA l\ FRTUY T R 3(\‘} QY19 e -1 §Y 6 ¢ -1, |
H g\ k ! ; . H ! ) ;0 s ;

1 v | [ ‘ ‘
| Dlals | l ; ; E

1 XY t _J_ «— : —— L i A

.-:\ A -
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25. He has further submitted that in the same BBA, the CD had admitted the

receipt of amount of Rs. 54,62,000/- which is also reproduced as under:-

INDIRAPUREM
HASTAT CENTRE

35 AMOUNTSRECEIVED FROM THEBUYER |
ot the Buye s pid o Rs Sk 341000, Ropees E\bﬁ}“w\b%&ﬁa
o : : aly) t the time of application, the receipt of which the

e Thowaend. s . Wk d wid
Builder doth hereby acknowledges and the Buyer shall and doth hereby agrees o pay.the.ranaxmng eprice

all other charges as described inthe Payment Plan (Annexure-1I) attached with this Agreement and in the manner
spededhecein.

26. Counsel for the Appellant has thereafter referred to the article of
agreement dated 02.01.2018 which was entered into between the parties in which
there is a reference of payment of Rs. 24,87,100 /- by way of cheque dated
02.01.2018 and Rs. 29,74,900/- dated 02.01.2018 by way of a receipt. The

reference in this regard read as under:-

That in pursuance of the meeting held and the agreement between thc.ﬁrst party an'd the secTon'd
party, the second party has paid a sum of Rs. 54,62,000 ( Rupees F¥fty' Four Lacs Sixty .Tuo
Thousand Only) towards entire value of the Virtual Space as mentioned below and the. first
party has allocated above said unlt in favour of the second party: .

1

T ChequeNo. | Date -1 Amount }
Transfer | 02012018 | 24,87,100/- |
02.01.2018 | 29,74,900/- |
Acknowledged by Receipt dated 02.01.2018 of the ﬁr;t party.

27. It is pertinent to mention here that the amount of Rs. 24,87,100, which is
not in dispute, if added to Rs. 29,74,900/- then it comes to Rs. 54,62,000 as
claimed by the Appellant. Clause 3 and 4 of the said agreement are also

highlighted by the Appellant which are reproduced as under:-
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' : he- d party, the

f d to secure the interest of the-secon :
order to assure the second party an i e ‘Lacs Sixty Two.

i.‘%’“ 'lﬁgnowlng post dated cheque for Rs. 54,62,000 ( Rupees Fxfty‘ F?.\_“'.. -

and Only} has been issued by the first party. -

Thous f
Cheque No. Date Amount (Rs) . IntheN amei :

73501 | 02.01,2021 | 24,:87,100/- | Nirmal.Ja .

673 Nirmal. Jain |

67350z 02012021 [ 2974900/ |

at his sole discretion, has an optioﬁ to cancel the abeye salg
from the date of booking and encash the albov_e s:; -
Y : : s
security cheque, without any deduction whatsoever, on its due date$ and th: ﬂ::tc ::gt);any
agreed‘ to ﬁ'ono"r the same. If the first party defaults to refund th?u ;:hymexqat;l rtn eent o g
| lute: ' said Virtual Space without any | erp . .
the absolute owner of the said Virtua . & | )
'::th;e first party shall be bound to execute & register the deefi of sale in respect qf .the sai
Virtual Space/unit in favour of the second party or his/her nomineg.

4. Further the second party,
booking, at any time after Three year

28.  Counsel for the Appellant has further submitted that while the application
under Section 7 of the Code was pending before the Tribunal, the Respondent
thought that the application may be admitted and there may be more claims filed
against it by other financial creditors, therefore, in order to avoid the said
situation, entered into a settlement agreement on 05.03.2019. It is submitted that
the settlement has a reference of the BBA dated 02.01.2018. It has further
reference to the petition filed under Section 7 and that the Respondent undertook
to pay the entire amount including the amount in dispute by way of seven post
dated monthly cheques. In lieu of the settlement, the Appellant assured the
Respondent to cooperate in compounding of FIR bearing number 0031/2019
registered in PS Mayur Vihar on getting the payment of interest. It was also
agreed that the parties shall be bound by the agreement and any breach thereof

will result into reinstitution of all the withdrawal /compounded cases and for all

Comp. App. (AT) (Ins) No. 225 of 2024



11

the legal recourses taken therein would make the respondent liable thereby

cancelling the agreement. The said agreement is reproduced as under:-

SETTLEMENT AGREEMENT
This Settlement Agreement is made on this 5™ day 0%1{0“‘ 2019 8 D
. By and Between

Centre Pvi. Ltd., through its Amhm.slwwm%
Resolution attached) having its registered office at URYt 3

154, First Floor, . Shopping Centre, Plot No. 2, LSC, Block ~CD:
itampura, New Delhi — 1 10034, hervinafter referred to as Party No. 1,

Indirapuram Habitat
Kumar S

And

Mrs Nirmal Jain, W/O Shri_Verender Jain, resident of D-502, Aashiana

Apartments, Mayur Vihar Extention, Delhi-110091, hercinafier referred to as Party
No. 2,

Both the parties are collectively referred to as “Parties”.

1/2018.
Whereas, the parties entered into a Builder-Buyer agaemen; g'o‘:/‘-l :70210 e
The amount due to the second party as on date is R’nnsgé‘" X 20""’19-"-’
principal amount and Rs. 7,69,558/- towards the interest March

tiated inst the Party
Whereas, the Party No. 2 has initiated Insolvency ptoceediﬂg;m lgmlﬁof g 4
Ho. | belug CA No (T also h.é%.ﬁ'ﬂ aw :;:pl?ucn ms: Section 138 of NI
19. And Party No. 2 ' 38 of 20
(})\50.3 ﬁt?olx: bst'nﬁ'ict Court at Karkardooma which has already been withdra

under the commitments by the Party No.l.

itted
3 crlwswumbletocleardwadmn
the Party No. 14dnctoﬁmnmal e
:::: T Rs. 58,83,568/-/- alongwith admitted interest of 18 % pa.

cheques issued by it got dishonored.

ereas, both the parti \'reamii:ahlyresolveddmi:dispuweonzhgm_gud
:z:diﬁou's mentioned heréin under:-

— mﬂgﬂnkcs' 'ble Tribunal that it shall pay the
() That e Pary e s.12 ooz-'::  betore 05/11/2019 and has issued a
principsl mbcm-t,,os no. 0025990 dated ox«! n !’ } drawn on
W for Rs. 55,12,000/-/-. That th: m
woee e : £ DCs (detalls given below) against further interes
’ x:'ladwnﬁg: ?;nZum o ée mgdiv on monthly basis without any default and
. e
breach.

opay¥3 dated 02/04/2019 drawn on HOFC sk CoFvwts (OORE Famn 544
b Chegue s g2 ¢ dated 0%/05/2019 drawn on ”
. Choqu:‘ po.o' LS dated 02/06/2019 drawn on 2
i. g?uc no.p?258é dated Mozgg;g g.::x gnn ()
5: Cheque no.2°2S 1 F dated 02/

@ et
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2
TG R
6. Cheque no.ooay £3  dated 02/09/2019 drawn on Worc. pps Comnr! s
7. Cheque no.s037 5 9 dated 02/10/2019 drasn on "
(ii)  That the Party No. 1 undertakes to the Fon'ble Tribunal that it shall pay the
aforesaid interest i.e. 7,69,558/- (after deduction TDS @ 10% 20d issue &
TDS certificate or dutifully deposit it in required account) .

(iii) That the Party No. 2 shall cooperate in compounding of FIR bearing number

0031-!2019inPSMayurVihnongettingthbpuymﬂﬂofmre¢(dN“P‘°

2% march) of Rs 7.69,558/- as aforessid after the signing of the said
Settlement Agreement,

(iv) That Party No. 1 shall pay a sum of Rs. 1,00,000/- as litigation costs towards
three matters payable on or before 05/03/2019.

\)) Allo\herteunsand'oondiﬁommdlreminsmanditwiﬂbedemednslf
Agreement dated 02/01/2018 has been continued 1il1 05/11/2019,

i i is executed out
(vi) The Parties undertake that the present Settlement Agreement i$
) of&eewillandmmnmd:ﬁcrmnddﬂ:monwmmumyunthw
inﬂumceorcoemionofanysmtmdaﬁamdmding&eeonsequm
from their respective lawyers.

ii that the aforesaid terms of the settlernent agreement 8re

o Tht-;im:linge m;:‘on.g:pmu and there is no other oral understanding except the
xermsandcondiﬁommﬁomdbthepmentsenlmmmmdbom
thepmﬂaundambewtheﬂon'bleTﬁbmalwbebomdbythcp:amt
seulemcMuyeemtmdshnﬂbelhblefwcmmnptofMIncmanyof
thepuﬁesviolatcatbcwmsoﬂhe pmwtamunan._Ax}ybuuchbythe
myno.!wmismmmmnmhtordnmm“ofdlt@e
withdnwn/compmmdedwumdfouﬂthc.lepl.mmmmkmw
would make the party no.|liable thereby cancelling this present agreement.

1. & 53'&“ g .
% hmm Centre Pvt Lid. i

. Bhacale) through it's AR
M “ Y i3 Plﬂy No.1 2
- }
Nl Jais ?

. Mrs. Nirmal Jain

Party No.2

< bpESH T A4l (&‘WW)
WIS s
v\

29.  Itis further submitted that in pursuance of the settlement arrived at between

the parties, the application filed by the Appellant under Section 7 was withdrawn
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on 05.03.2019 but liberty was granted to the Appellant to revive the proceedings

in case of default. The said order is also reproduced as under:-

Learned counsel for the petitioner states the:t the parties have settled
the matter and nothing survived for adjudication in 'this petition. However,
he has further stated that the payments under settlement are to be made
11 the month of November. Accordingly, a request has been made that in
case of default again the proceedings in the present petition be permitted

to be revived.

The petition is dismissed as withdrawn as per the provisions of Rule
8 of the Insolvency and Bankruptey (Application to Adjudicating Authority)
Rules, 2016. However, liberty in terms of the prayer made is granted.

The petition stands disposed of. = Sd } "

30. Counsel for the Appellant has submitted that the Tribunal has only referred
to receipt dated. 02.01.2018 pertaining to cash transaction and that the amount of
Rs. 29,74,900 does not reflect into books of account of the CD but has failed to
look into the other documents which were executed by the Respondent/CD and
has become part of record of the Tribunal.

31. It is also submitted that RP has also committed an error in declaring that
the Appellant as collateral because the unit has been allotted to some other person
without looking into the fact that the unit was allotted to the Appellant by way of
BBA and article of agreement dated. 02.01.2018 whereas it has been allotted to
Ms. Nirupama Sharma and Mrs. Suprita Sharma by virtue of agreement dated
29.01.2018.

32.  On the other hand, Counsel appearing on behalf of the answering

Respondent/RP has reiterated its stand taken before the Tribunal referring to the
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recel
eipts dated 02.01.2018 as well as the receipts no. 11455 and 11454 of the sam
e
d :
ate 22.11.2016 which has been doubted are reproduced as under:-

RECEIPT

Recelved Sum of Rs. 29,74,900/- ( Rupees Twenty Nine Lacs Seventy
Four Thousand Nine Hundred Only) as per the detall follows:
. I'—Ehﬁn‘;io:f" T Date Amount
[ 02.01.2018 | 29,714,900/

ot

from Mrs. Nlrn;aﬁil;_ W‘/B’ME”V;?GM" Jain R/0:- D-502, Aashiana
_ Apartments, Mayur Vihar, phase -1, Exteunsion, Delhi, P_a’tparganl,
elhi-110091 rowards Payment against Unit No- FE-445A, 36394 5q. . inv
ours project [Indirapuram Habitat Centre: situated at Plot No.16, Ahinsa

Khand-, Indirapuram, Ghazlabad, Uttar pPradesh

for Indirapuram Habitat Centre pvtltd.
f

For Indirapuram Habitat Contra Pvt. Ld M//y A

Director

pate: 02.01.2018

@ . .“-ﬁu..;*. . Srma e mEw =
‘ : E-mad ; Info@vicienyinim.com .
GrTaT SN, . SR, " Survica Tax No, : ANGCS4T4TRSDO01
TIT55 g
Ruceiat Nou 13455

L L — " Outeds Tind Novembar 3036

Wirs, Nirmal faln .

D507, AASHIANA

e Toon APARTMENTS, MATR VIAS PIASES EXTENSION, * &

Eas1 Dethi, New Dalti- 110091 ' .

Raceived with thanky Trgm Moy, Mirmal dsin .muﬁxwm ,

. (Twanty Twe Lac Onlvd vide Chragque Ne. D000T] Daced th fevembe drwan
o BANK OF BARDOA, DELMI the in . boir
Mun.v..m h.un mmd—nm‘.lsqtmmmuwmmu,a_lmw

"mﬁzmmmmrum Fie - —~-'

s.No. | Description T Base Am i
= ount °] Y
1 thm:g, Within 45 Doys 0% zl.o;;‘zss =~ ::‘ 37 A-"“'L
i Tota): 21.0526% 94,737 2

@ Ta rece () SIS L0 reabEITON 6f cheeue/dan.
: =bm~mmmm—i .......m:* erutle >
- ; e
paperty, b per Company’s e | aga wet enwtle you 1o dhakm smmaribls [ v2le ef the s3eve . Pa——
o Tu Racaiph s SVBHER 12 Surviee Tk 34 A

8 torcodunting tae §1% PRI M 1 ANGCSATA

{
H
3

i

um:mmm-unqmd:wcmu'p«mau .

i

‘ drewt 5‘:"‘
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EM:W;;M
CENTRE Sorvice Tax No. :MGW"’RSW
e ———
ma:rp o7 i e — Recalpt Now: 10454
sl mmnmbums
e —— . :
ROCOIPANO, e i aaaTs . |
M. Niremal Jn . SRR -
0302 wumnmmam.mmmlmam . ) -
' vide Cheaue Tuied
:::\'ocmmm: muéwwwnmuvnauw&"m : -orboed

ol
Nemal lon umocu.m,uc]
OF BAROTA, DILW gVt WOOT

h‘lhwiuﬂ.ull.ﬂlm 1604 on

'WM«.MWTW.) Boaking .‘ .
; ~wic Trice, Within 43 Dayy of Booking
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o» of e X
- mmﬂlm!uumd o -

. wauc-nﬂulvﬂé“luﬂﬂn
. N»Immmmlum;-‘-lmu
s el
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. --nm-.u-ou.cmmoum 0 ARG

aﬁ:ﬂmdmw:wmdb’.mw
' N
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o AT

9 Noh:muissuodsuuoc\lon

N

33. Itisalso the case of the Respondent that amount in question alleged to have
been received on 02.01.2018 does not reflect in the accounts of the CD, therefore,
it is submitted that there is no error committed by the Tribunal in passing the
impugned order because the Respondent has to pass the order on the basis of the
record available with him.

34.  We have heard counsel for the parties and perused the record with their
able assistance

35. The facts are not much in dispute except for receipt dated. 02.01.2018
pertaining to the alleged cash transaction but when the Appellant submitted Form
CA for sum of Rs. 59,21,650/-, she had also submitted the supporting documents
/ proof, namely, (i) copy of one builder buyer agreement dated 02.01.2018 in

respect of shop no. 445A (ii) copy of one article of agreement dated 02.01.2018
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in respect of shop no. 445A (iii) copy of two receipts both dated. 02.01.2018 for
Rs. 24,87,100 and Rs. 29,74,900 respectively. (iv) copy of settlement agreement
dated 05.03.2019 (v) copy of order dated 05.03.2019, passed by NCLT in CP (IB)
No. 1725 of 2018. Not only that the Respondent had overlooked the BBA, article
of agreement dated 02.01.2018, settlement agreement dated 05.03.2018 and the
order dated 05.03.2018 but also the Tribunal has also not taken these documents
into consideration while passing the impugned order.

36. Undoubtably, the BBA dated 02.01.2018 was executed between the
Appellant and the CD / Respondent in which the Respondent had accepted the
application of the Appellant for the allotment of the unit having the reference of
the basic sale price of the said unit as Rs. 54,62,000/- and acknowledgement of
the receipt of the said amount that the Appellant had paid the amount of Rs.
54,62,000 at the time of the application. Similarly, it has also been admitted by
the Respondent / CD in the article of agreement dated 02.01.2018 that the amount
of Rs. 24,87,100 and 29,74,900 has been paid by the receipt dated 02.01.2018 and
in this regard, the CD had issued the acknowledgement. The relevant part of this
acknowledgement has already been reproduced earlier in this order. The CD
assured the Appellant that it shall give possession of the unit within three years
and in this regard, issued post dated cheques dated 02.01.2021 of both the
amounts bearing 673501 of Rs. 24,87,100 and 673502 of Rs. 29,74,900 total
amounting to Rs. 54,62,000/- with an assurance that the Appellant shall have the

option to cancel the aforesaid booking at any time after three years and security
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cheques without any deduction whatsoever on its due dates shall be honoured by
the CD, however, when the Appellant came to know about the financial status of
the CD that it has to pay dues of various entities, statutory or non-statutory, she
filed the application under Section 7 for the resolution of the amount in question.
In order to avoid order of CIRP, CD invoked Rule 8 for the purpose of settling
with the Appellant which was reduced into writing on 05.03.2019 and as per
which the CD undertook to pay the entire amount including the amount in
question to the Appellant by way of post-dated cheques and lieu thereof, the
Appellant agreed not only to compound the FIR registered by her but also to
withdraw the application under Section 7 of the Code. Consequently, on the basis
of the settlement agreement dated 05.03.2019 the order was passed on the same
day i.e. on 05.03.2019 by the Tribunal and the application filed under Section 7
was dismissed as withdrawn, however, liberty was granted to get it revived in
case of default. Before the Appellant could have filed the application for revival
she came to know that the CD had already gone into CIRP in some other matter,
therefore, she filed her claim in Form CA before the IRP. The RP has committed
an error in not taking into consideration all these factors which are admitted facts
about which there is no dispute that the BBA and article of agreement dated.
02.01.2018 was not executed between the CD and the Appellant and there is no
dispute that the settlement agreement dated. 05.03.2019 was also executed
between CD and the Appellant because of which CD wanted to wriggle out of

rigours of CIRP which could have happened if the application under Section 7
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was admitted. In the presence of all these facts, the Tribunal has committed a
patent error in holding that receipt dated. 02.01.2018 which is not a printed
receipt, is not executed by the CD or its directors.

37. Thus, in the aforesaid facts and circumstances, we are of the considered
opinion that the impugned order is patently erroneous and hence, the present
appeal is hereby allowed and the impugned order is set aside. No costs.

I.As, if any, are hereby closed.

[Justice Rakesh Kumar Jain]
Member (Judicial)

[Mr. Indevar Pandey]
Member (Technical)

New Delhi
10™ March, 2025.
Sheetal
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