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NATIONAL COMPANY LAW TRIEUNAL

NEW DELH]I BENCH-11

(IB) 984 (ND)/2019

IN
IA/102/2021
IN THE MATTER OF:
M/s AC Goel Distributing Company Private Limited
... Operational Creditor
Versus
M/s Web Tech Packagings (INDIA) Private Limited
Corporate Debtor

AND

IN THE MATTER OF:

Mrs. Ashu Gupta,
Resolution Professional
(Web Tech Packagings (INDIA) Private Limited)

-« [Resolution Professional / Applicant)
Versus

Mr. S8unil Tangri
210, Sukhdev Vihar,
New Delhi-110025

..o» REespondent No. 1

Mrs. Ramni Tangri
210, Sukhdev Vihar,
New Delhi-110025

... Respondent No.2

Order delivered on:. 12/11/2021
CORAM:
SH. ABNI RANJAN KUMAR SINHA, HON'BLE MEMBER (JUDICIAL)
aH. L.N. GUPTA, HON'BLE MEMBER (TECHNICAL)

PRESENT: -
Adv, Vinod Khanna for R.P.,

Adv, Ivan for Resohition Applicant,
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Adv. Mr. Kunal Kanungp, Adv, Nageeb Nawab, Adv. Himanshu Deora, Adv,
Raghav Vig and Adv, Shashwat Rakshit for Respondent No.-3
Adv, Pallav Mongia for the CoC.

ORDER
AS PER MR. RANJAN KUMAR S MEM JUDI

The present Application under Section 66 of the Insolvency and
Bankruptey Code, 2016 (hereinafter referred as “the Code"] is filed by the
Applicant /Resolution Professional Mrs. Ashu Gupta of the Corporate Debtor
ie. M/s Web Tech Packagings (INDIA) Private Limited seeking following

reliefs:

= To direct the respondent no.1 & 2 to return the sum aggregating
to Rupees 29,75,73,550/-[Rupees twenty Nine Crore Seventy
Five Lacs Seventy Three Thousand Five Hundred Fifty Only},
which has been misappropriate/embezzled and deposit to the
account of the corporate debtor.

» To prosecute the Respondent No. 1 & 2 as per law.

* To pass any further order as this Tribunal may deem fit and
proper under the facts and circumstances of the present
application.

2. That vide orders dated 25.07.2019, the Corporate Insolvency
Eesclution Process (CIRP| was initiated against the Corporate Debtor and
Mrs. Ashu Gupta was appointed as Resolution Professional ("RP"] in the on-
going Insolvency Resclution process. The CIRP of the Corporate Debtor was
subsequently extended by 90 days from 21.01.2020 vide order dated
22.01.2020in C.AG11/2020,

3. That the Commitiee of Creditors (COC) in its Bth meeting held on
02.07.2020 had resolved and authorized the Resalution professional to
appoint a lorensic auditor for forensic sudit of the corporate debtor.
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Accordingly, on 13.08.2020, M/s VMRS & Assoclates, Chartered
Aceountants were appointed to conduct the forensic audit and inter-alia
analyse all financial transactions of the corporate debtor with related parties
and other transactions etc.

4. It is further stated that after examining and analysing the data of
corpurate debtor, the forensic Auditor submitted & forensic audit report of
the corporate debtor to the Applicant for the ycar 2016-2017, 2017-2018
and 2018-2019 and for partial year from 01.04.2019 to 02.09.2019. The
copy of forensic audit report dated 22.09,2020 is placed from page 32-222A
of the application.

5. It is submitted by the Applicant that the Forensic Report reveals that
the Respondent No. 1 8% 2 had given preference in transactions in terms of
section 43 to 51 and Section 66, 72 of the Code, while running the affairs af
the company. The details of the ohservations made by the forensic auditor
are given as under. -

« Diwversion of stock of Rs.5,48,50,824/-: |t appears from the
forensic audit report's Finding no. 1 that the Corporate Debior
manipulated the Stock Valuation and Material consumption
including their Opening and Closing stock, which consist of Work n
Progress and rest 1s Finished Stock Inventory, The corporate debior
excessively consumed 193% as compared to previous year trend ie.
T3%, T9%, 70% raw material in financial year 2018-2019 and further
also the excessive consumpton of finished goods i.e. 97% in financial
year 2018-2019 as compared to previous year trend i.e. 22%, 19%,
which shows that the stock has been manipulated to the tune of Rs.
5,48,50,824 (- and the same had been sold by the corporate debtor in
cgsh and the amount received was pocketed in cash hence, an
attempt made by the Respondent no. 1 and 2 to harm the various
stakeholders.

« Fund Misappropriation worth Rs. 24,02,726/- under related
party transaction: It appears from the “forensic audit report’
Finding no. 2 that M/s Arthah Trading Company, Respondent No. 3
is owned by Mr. Aaditya Tangri (Ex - Director of corporate debtor)
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son of Mr. Sunil Tangri & M. Ramani Tangr (Directors of corporate
debtor] and his registered office showing under tally record s 163,
ond Floor, Kailash Hill, NMew Delhi which is a common address of
Corporate Debtor L.e. (Webtech Packagings India Private Limited) and
M/ Arthah Trading Company, It is cubmitted that the proprietorship
firm is a related party under the provision of the Companies Act,
2013, which is owned by the son/ promoter Cum Ex-director of the
Corporate debtor. Further, it appears from the tally books that books
were manipulated by the Respondent No 1 and 2. To quantify the
impact of fund misappropriation, the opening balance as on
(11.04.2017 and suspense account credit balance accumulated
ps.11.59,726+12,43,000 = Rs. 24 02,726/~ are not genuine funds, as
per the Forensic Audit Report, page 228:23.

. Recovery from Sundry debtor is doubtful: - It appears from the
“forensic audit report” Finding no. 3 that The Rezpondent No. 1 and 2
have Sundry Debtors of Rs. 220,46,314 /- as on 11.03.2018 to the
following parties and out of which 95% (approximate) are cutstanding
for a period exceeding © months, thus the recovery of the amount
from such parties are doubtiul

5. No | Name of Debtor

1 A S Equipment Private Limited

o Basartar Breweries Private
Limited

3 Creative Graphics

4 Crown Art Printers

5 Eslko Graphics PTE limited

B Flexo image graphic private
limited

([%] B84 (NDY/ 2019
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7 Lartec JSL
8 Laxmi Dying and printing works
9 Modern trading and
manufacturing
10 Pine Pharma Private Limited
11 R L. Cargo & Courier
]

It is submitted that the above debtors are more likely to be
considered as bad debts and the corporate debtor has not made any
provision against the above doubtful debtors, with the mala-fide
intention to defraud the stakeholders.

+ Electricity Expenses are overstated worth Rs. 21,70,949/- : It
appears from the “lorensic audit report” Finding no. 4 that
manufacturing expenses are linked to production as per general
accounting principles. However, the electricity expenses booked in
the books of accounts are in abnormal percentage, as compared to
production and very high, in financial year 2017-2018 i.e. 9%, which
is abnormally high as compared to the previous year, Thus, the

respondent no, 1 and 2 have overstated the electricity expenses.

* Excessive remuneration charged worth of Rs 1,89,14,000/- - It
appears from the “forensic audit report” Finding no. 5 that the key
managerial personnel (KMP) including their relatives diverted money
from the corporate debtor’s accounts in the name of remuneration,
whereas vide email dt 02.08.2020, Mr Sunil Tangri has stated that
his wife is a sleeping partner and their son Mr, Saurabh and Mr.
Aaditya Tangri played no role in the alfairs of the corporate debtor,
then, how board of directors have shown the remuneraton of Rs.
36,06,000/ in financial years from 2011-2012 to 2013-2014 and Rs.
41,52,000/- to Mr. Saurabh and Mr. Aaditya Tangri. Further, the
Director's remuneration of Bs 1,11,56 00/ - to Mr. Sunil Tangri is

[TE} 984 [NDY/ 2019
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very much excessive as compared to the profit of the corporate
debtor. It is alleged that the said amount is booked with mala-fide

intention to withdraw the money form the accounts of corporate
debtor.

*» Excessive charge of other expenses worth Rs. 5,91,60,261/-: [t
appears from the "forensic audit report” Finding no. 6, pages 28 to 30
that the trend analysis of other expenses shown below; to sale is
abnormal and doubtful and made with mala- fide intention to reduce
the net profit of the corporate debtor.

Account Head Amount in Es.

Bad debts 38,586,246

Computer expenses 96,32, 280

Misc. expenses w/o FF | 3.23,848

Discount rebate 4,31,82,765
Other expenses 21,35,113
Total 5,91,60,261

* Eroded net worth is a red flag: It appears from the “forensic audit
report”" Finding no.8 that the net worth is completely eroded by the
Directors specifically during the pericd from 01.04.2017 to
02.02.2019. The Net worth of the corporate debtor became negative
(RS. {-]2.30 Crore} in the financial year 2018-2019, the period which
15 very close tothe CIRP initiation date i.e. 253/07/2019.

= Unsecured loan from Directors and their relatives on progressive
trend is a red flag: It appears from Finding no. 9 "forensic audit
report”  that the Directors of the corporate debtor were using family
network to withdraw the money from the company and bogus entries
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booked under financials of the corporate debtor to make adjustments
on the account of loans received from the related parties. In the
financial year 2018-2019, thers was sale of Es. 94,044,229 only beside
the loan from Directors and related parties i= Rs.4,15,15,162/ -

which established extortionate credit entries.

Trade payable outstanding since long is also a red flag: [t appears
[rom "forensic audit report” Finding no, 10 that the corporate debtor
was not interested to make the payment and settle the dues of the
Creditors, which resulted in the court cases and the insolvency
process against the directors. The corporate debtor- director need to

be held liable for such misdeed done towards private and public
authorities,

Negative balance of cash in hand reveals a red flag and amount is
recoverable worth Rs. 15,92,574: it appears from "forensic audit
repart” Finding no. 12 that the negative balance of cash between the
period 01.04.2017 to 02.09.2019 is reported, which indicates cash
misappropriation by the Directors of corporate debtor. The details are
given in the report.

Continuous sale purchase of Tangible assets is a red flag: it
appears from "forensic audit report” Finding no.11, especially for the
period ended 31.03.2019, 31.03.2018, 31.03.2017, and even the
independent auditor report for the year ended on 31.03.2019,
2018,2017, indicate that the réspondent no. 1 and 2 have not
provided any fixed assets’ register to the auditor showing their
details, thus the transfer of fixed assets indicates frandulent trading
to defraud the stake holders.

Suspense account debt side amount credited in banks not
identifiable but accounted in book as per suspense during FY 16-
17 worth Rs 14,88,975 is Recoverable: It appears from "forensic
audit report” Finding no. 13 that the debit balance under suspense
account head from the period ended 31.03.2016 to tll date of CIRP
where no clarification is given by the corporate debtor is indicated as

(18] 984 (ND}/2019
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a red flag account.

+ Miscellaneous balances written-off worth Re. 1,8 5,3 1,876 [ -
(Period 01.04.2017 to 02.09.2019) : It appears from *forensic
audit report” Finding no.14 that as per the audited financials and
tally books for the period 01.04.2017 to CIRP date 02.09.2019
corporate debtor in routine procedure had written-off the expenses
and balances outstanding towards debtors and creditors under their
books to the tune of Rs. 1,85,31,876/- which means that several
fraudulent entries have becn made in the books of account of the
corporate debtor and the books of accounts does not give true and

fair view and the said account is also a red flag account.

« Concealment of statutory dues worth Rs.1,29,11,964: it appears
from a “forensic audit report” Finding no.16 that the records via
online portal of income tax and other statutory dues in view of beoks

of account worth Rs. 1,29,11,964 / - are outstanding at present

S5.No Dues Towards Amount

1 ESI payable 65 413
(as per tally books of CIRP
Date)

2 Income tax demand from 63,64,895
webaite

3 Sales tax (as per tally books of [32,14,354
CIRP date)

4 TDS payable {as per Tally 6,84 BBY
books of CIRP date)

5 Excise duty payable (as per 8,33.875
tally books of CIRP date)

& GST payable (as per tally 16,555,887
books of CIEP date)

(1B} 984 (HD}/2019
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7 Provident fund payable [as 92,653
per tally books of CIRF date|
Total 1,29,11,964

Further, the respondent no. 1 and 2 have committed non-compliance
of various statutory detail and intentionally not shown there in
liability in the balance sheet of corporate debtor.

Summarized email exchange between resolution Professional and
director of Corporate Debtor: it appears from “forensic audit report”
Finding no. 17 that the corporate Debtor deferring giving facts on one
ground or another and delayed the process of IBC, which established
non-cooperation of the directors toward the applicant fRP.

Saurabh Tangri, directors son of corporate debtor's account
adjustment worth Rs. 57,22,478/- (01.04.2017 to 02.09.2019): It
appears from “forensic audit report’ Finding no.18 that the material
amount adjustments deliberately made in the accounts of corporate
debtor to misappropriate the funds of corporate debtor between
director of the corporate debtor and their son, hence the 3 entries
ameunting to Rs. 57,22,478 are accommodation entries just 1o

withdraw the money and the said account is also a red flag account.

Sunil Tangri current account adjustment worth Rs 3,13,178/- is
a red flag: It appears from "forensic audit report’ Finding no. 19 that
the directors of corporate debtor used the company fund for their
personal expenses and booked the same into the company, which
reveals the diversion of funds and said amount adjusted through

CLUITent accouants.

Sunil Kumar Tangri loan account adjustment account for Rs.1,
24,99,000/-: It appears from "forensic audit report’ Finding no.
20 that the Directors withdrew the fund from corporate debtor using
their authority in the month of Jan, 2020 just few month back of
CIRP date. The respondent nio. 1 and 2 were very well aware about

[IB} 9E4 (XD 2018
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the situation of the corporate debtor's affairs and non-payment of
public money. The 2 entries of Rs.1,24,99,000/- on 31.01.2019 as
loan received from respondent no. 1 is a red flag account and the said
entries are only accommodation entries and the said account is a red

flag account.

Sunil Tangri Imprest account worth Rs. 57,18 641/- is a red
flag: It appears from a "forensic audit report” Finding no.21 that the
director has shown adjustments and again doubtful entries made by
thern in the imprest account, which is significant and has impact on
the corporate debtor's financial statement at large and further the
screenshot of the tally indicates that various transactions of cash
exceeding to Rs. 20,000 / - have been shown in the respondent no. ]
imprest account with other entries total amounting to Rs 57,18,641 /-
is a red flag account. Moreover, the cash entries above Rs.20,000 in

cash is contrary to the provisions of section 26955 of the Income Tax
Act

Ramani Tangri adjustment under account is recoverable Rs.
54,54,000/- : it appears from a "forensic audit report’ Finding no.22
that the director diverted the fund in the name of home lean dated
31.07.2018 & 20.08.2018 along with other debits and credits of
significant amount and also withdrew the fund amounting to Rs
54.54 000, - from the account of corporate debtor with mala-fide
mtention to defraud the stakeholders.

Aditya Tangri's Rs.81,68,500/- opening balance as on
29.09.2017 : It appears from a "forensic audit report” Finding no 23
that the fictitious amount balance is created to get funds from the
corporate debtor and paid gradually from CD account worth Rs.
6.61,660/- & settle business loan of Rs.1,31,726/ - and rest is
unpaid and further, the screen shot of tally of corporate debtor
indicates the balgnce of Rs. 81,68,300/- in the account of Mr.
Aaditya Tangri son of respondent no. 1 & 2 is a red flag acceunt.

|iDy 94 (W B 2019
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» Entries post CIRP date is a red flag: It appears from "forensic audit
report’ Finding no. 25 that the tally books of corporate debtor were
manipulated by the respondent ne.1 & 2 and 17 entries amounting to
R=.8,53,67.678/- between 02.09.2019 to 31.03.2020 have been
posted fadjusted in the books of account even after the initiation of
CIRP i.e. 25/07/2019. These 17 entries are self-explanatory that the
respondent no.1 and 2 have manipulated books of account to defraud
the various stakeholders, The screen shot of tally of corporate debtor

books of accounts annexed as page 48 of the Forensic Audit report.

+« Secwa Ram & Sons inter Transfer of Rs 25,35,000/- is red flag: [t
appears from "forensic audit report” Finding no. 26 that the said firm
is related party of a corporate debtor and receipts and payments were
made to settle the opening balances hence, these can be said to be
the tactics of diversion of fund which is also a red flag account.

« Fund diversion throngh non-show of actual sales consideration
and liable for recovery from corporate debtor worth Rs. 50 lakh:
It is submitted by the Applicant that the Respondent no. 1 & 2 have
sold the property bearing no. F-21 Site-C, Surajpur, Industnal Area,
Greater Noida for the value Rs. 1,00, 00,000/- as per the
registered sale deed dated 056.02.2019. However, the circle rate/
stamp duty is considered for Rs. 1,87,44 ,000/- has affixed on the
gaid sale deed thus, an undervalued transaction has been done with
buyer of the property i.e Modern trading & Manufacturing Company
having its office at 19 / 73, west Moti Bagh, Sarai Rohilla, Delhi-33.

» It further, appears irom the "forensic audit report’ Finding no. 27 and
28 that two table of payments are not reconciled with each other and
it appears that the cash and cheque payment are also not matched
which is legally vetted by the buyer Mr Neeraj Gupta, Proprietor of
Modem Trading & Mig Co. situated at 19/73 West Moti Bagh, Sarai
Rohilla, Delhi. It aleo appears that the sale between corporate debtor
and buyer is over and above Bs. 2.25 Crore and hence, it is said to be
undervalued shown by the corporate debtor and buyer. Further, the
corporate debtor under their books shown a total transfer of Assets

{18} 984 (ND/2019
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worth Es. 1.¥5 Crore in place of actual sales consideration worth Ks.

2,25 Corers by the buyer, it clearly appears that Corporate Debtor

diverted funds worth Rs. 50 Lakhs.
. It is submitted that on perusal of the Forensic Report, the Applicant
is of the opinion that the respondent has at the relevant time made
undervalued transactions as provided under section 45 to 49 of the Code
2016.
i It iz stated that the directors had been enjoying the funds of company
for their personal interest. The transaction between directors and corporate
debtor are doubtful and treated as red flag, hence, the financials are dressed
to evade taxes and siphoning the funds in the name of different accounts
under boolks of account of corporate debtor., Thus, financial statements are
misleading and eye-wash only. Further, in terms of the above mentioned
facts, the Respondent mo. 1 & 2 have misappropriated/embezzled the

following amounts;

8. No. Epnruﬂam Amount

1. F.)liremlun of stock 5,48,50,824
24,02,726
2,20,46,314

o IE-II:I:SIl‘H'E remuneration 1,89,14,00 [ -

5. ’Elnuaahe BXpENSOS 5,91,60,261/ -

charged
6. Eugatm balance of 15,92,574/ -
ash in hand
i Iscellaneous 1,85,31,876 /-

glances written-off

8. ﬁlurahh Tangri 57.22,478 [ -

tor's son

9, Sunil Tangri current 3,113,178/} -
ccount

10. Sunil Tangri loan 1,24 ,99,000/-
ccount

11. unil Tangri Imprest 57.18,641/-
coount

B] #84 [ND]/ 2019
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12. mani Tangri account | 54,54,000 / -
5 recoverable

13, IEntries post CIRF date 5,53,67T,6T8/ -

14. Non-shown of actuaal 50,000,000/ -
zales congideration of
plant
TOTAL 20.75,73 ,550 f

2. The respondents have raised the following objections against the

prayers of the applicant:

1.

The present Application as filed by the Resolution Professioneal
(RP) suffers from non-maintainability and is beyond the ambit of
limitation vide Section 66 of the Code read-with Regulation 35A
of the IBBl (Insclvency Resolution Process for Corporate
Persons) Regulations, 2016 (hereinafter ‘Regulations 20167).
It is submitted that in the matter at hand, CIRF commenced on
25.07.2019 and thus, the mandatory timelines vide Regulation
35A are as follows;

a) 8th September 2019 [CIRP + 75th day]

b} 17th November 2019 [CIRP + 115th day]

c] Tth December 2019 [CIRP + 135th day|
It is claimed that the applicant had to perform the functions
vide Section 66 within the time-frame outlined above and
therefore, the present application suffers from severe delay of
more than 500 days, hence barred by limitation.
It is stated that applicant had filed the present application after
the Resolution Plan had been presented before this Hon'ble
Tribunal for approval with the sole purpose of scuttling the
resolution of the corporate debtor and to guide it towards
liguidation. There remains no doubt therefore, the present
application is in the nature of a roving inquiry being conducted

by the Applicant and is as such grossly time-barred under the
law.
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The respondents have placed reliance on the order passed by
the Hor'ble High Court of Delhi in M/s Venus Recruiters Pyt Ltd
v. Union of India & Ors, WPC) No. 8705/2019 dated
26.11.2020 and submitted that the Hon'ble Delhi High Court
has laid down the law in that regard and stated that in not
serupulously and strictly following the timelines as per the CIRP
Regulations, the very purpose of such applications will be
defeated. In consonance with the same, the Hon'ble Delhi High
Court further adjudged that the RP cannot file such
applications under Chapter IIl of the IBC, 20165 indefinitely.
In any case, the relaxation in timelines as per the Hon'ble Apex
Court's judgments in Essar Steels [2020) as well as in Surendra
Trading Company v. JK Jute Mills Company Ltd & Crs, (2017]
16 SCC 143 pertains to very specific circumstances, as relate to
the initiation of the CIRP and its contimuation wheremn
resolution of the CD is in sight. Therefore, those judgements are
a step towards the stated intention of the [BC. Yet, the
enunciation there cannot be said to apply across the entire
spectrum of the Insolvency and Bankruptcy Code for certainty
and timelines therein are of utmost importance towards driving
the CD into resolution rather than liquidation. The above
rulings in no manner must be considered to be guiding factors
when it comes to avoidance applications under Sections 43, 45,
50.
It iz further stated that the timelines vide Reg. 35A serve the
purpose of ensuring that any supposed benefits/recovery
arising out such applications is reflected in the Resolution Plan
as approved by the CoC. In fact, the Honble High Court in the
aforementiored judgment has stated that,
=70, An avoidance application for any preferential
transaction is meant to give some benefit to the creditors
of the Corporate Debtor. The benefit is not meant for the
Corporate Debtor in its new avatar, after the approval of

|1I) 984 |ND}/2019
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the Resolution Plan. This is clear from a perusal of
Section 44 of the IBC, which sets out the kind of orders
which can be passed by the NCLT in case of preferential
transactions. The benefit of these orders would be for the
Corporate Debtor, prior to approval of the Resolution
FPlan. Any property transferred or sum acquired in an
order passed in respect of a preferential transaction
would have to form part of the final Resolution Plan.™
It is stated that the CoC has approved the Resolution Plan with
a 100% voting share and as such the commercial wisdom of
the CoC reigns paramount. It is further prayed that any
attempts to scuttle the duly approved plan on basis of a time-
barred application would amount to winding the clock back to
the date of CIRF commencement and would surely condemn
the Corporate Debtor to liguidation.
It is alleged that the Forensic Audit Report is full of blatant
falsehoods based on incorrect accounting entries and
assumptions. The REP along with the Forensic Auditor has
failed to take note or even remotely consider the detailed
replies and clarifications sent over to it via email and the same
shows a predisposed outlook on part of the RP and the
Forensic Auditor. The report is grossly not in line with newly
laid down Forensic Accounting & Investipation Standards
(FAIS) and are under approval by Institute of Chartered
Accountants of India (ICAI).
It also pointed out that the Applicant has failed to consider the
conclusion of the Independent Statutory Auditor's Eeport
wherein it has been stated that,
‘During the course of owr examination of the books and
records of the company, carried in accordance with the
auditing standards generally accepted in the fndia, we have
neither come across any instance of fraud by the company or

on the company by its officers or employees noticed or
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reporied during the course of our audit nor have we been

informed of any such instance by the Management,”
It is further alleged that the applicant has given a contradictory
finding vis-a-vis preferential transactions as per the report. The
FAR concludes clearly that no ‘preferential transactions’ have
been found by way of the andit so conducted. Yet the Applicant
RFP ignoring the same has come to the conclusion that ‘related
party transactions' amounting to Rs. 24,02,726/ - exists,
It iz submitted that the value of the property stated to be
undervalued by the RP cannot be / and is never considered in
isolation and only on the basis of stamp duty cost of the
building structure which iz a depreciating factor. In the
present case the ownersghip of the land is on a leasehold basis
from UPSIDC and was sold separately by issuing a transfer
letter in the name of the Buyer. In fact the Respondents herein
have paid the balance amount of Rs. 1,7500,060/-from the
distress sale of mortgaged property was paid to the Axis Bank
load acecount of the corporate debtor. In fact the Respondent
Promoters herein have further paid the balance amount of Rs.
1,39,99,940/ - as received from the sale as above in compliance
of DRT order by selling of theirr Residential flat and internal
accruals of the corporate debtor.

The applicant in the rejoinder argument has submitted as follows:

It 15 submitted that Reply of the Ex-Management of the
Corporate Debtor is without merit and ought to be rejected in
its entirety as the erstwhile directors did not made any
denial of the allegations/issues raised in the forensic audit
report/ Application except seeking rejection of the said
application on the sole ground of that application is barred
by limitation.

That the applicant submits that the present application is very
much mamtainable itsell on the ground that the time line
mentioned in Regulation 40A of the Repulations read with
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Regulation 354 is not mandatery n nature and it is only
directory in nature. It is further stated that the so far as
deciding or rejecting the application is concerned, the time line
is directory in natare.

The applicant has also placed reliance upon the Hon'ble
Supreme Court's judgment in the case of "Surendra Trading
Company Versus Juggilal kamlapat Jute Mills Company
Limited & ors., in civil appeal no, §400 of 2017" and also in PT.
Rajan Vs. T.P.M. Sabir and Ors. [2003) 8 scc 498, wherein it
was observed that where Adjudicating Authority has to perform
a statutory functions like admitting or rejecting an application
within a time period prescribed, the time period would have to
be directory and not mandatory.

That the applicant has been continuously chasing the
Respondent No. 1 & 2 for providing the requisite infoermation
and documents including tally data, the books of accounts and
other information. Vide reminder e-mail dated 07.09.2019,
whereint the applicant reguested the Respondents to provide
the information/ documents which she had been asking in her
earlier communication (s) and also asked about the
whereabouts of the registered office of the Corporate Debtor as
the existing one was under demolition and the address
where books of accounts and other records are kept
However, no co-operation was made by the Respondents. Thus
Applicant field an application under Section 19{2] vide C.A No.
1531/2019 for seeking necessary directons against the
respondent,

That Statutory auditor of CD on 13.08.2020 provided Financial
Statements of the corporate debtor for the fnancial years
2016-17, 2017-18 and 2018-19 with draft Audit Report, and
applicant instantly shared all the Financial
Statements/documents were signed on 21.09.2020 and the
forensic audit report was finalised on 22.9.2020. Thus, the

(i) BE4 (NI 201
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delay in filling the present application has poccurred due 1o

non-co-operation of the Respondents.
10. The scanned copy of the additional written subm
of Corporate Debtor/ Respondent are reproduced below:-

issions filed on behalf

(1B} 934 [ND}/2019
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1, The present written submission is being fled on behalf of the ex-directors promaters of
the Corporate Debtorin LA No. 102/2021 in LB. No 964 /2019, At the very outset it must
be brought out that the scope of engagement of the Forensic Auditor was solely with
regard to FY, 2006-17, 2017-18 & 2018-19. However the Farensic Auditor vide its
Foreasic Audit Report {FAR) has uailaterally extended the same to already daly udited
previous years and the same has been dose without any basis and completely lacks
significant findings, evidence in the engagement years and has been done just to
harass the suspended directors of the CO (who s also the Resolution Applicant
herein with a duly approved Resolution Plan) resulting in significant CIRP cost
burden for the Small Scale Unit CD emanating from the prolonged process
thereal

2. Furthermore it must be polnted out hercin that the Applicant AP has falled to considzr
the conclusion afthe Tndependeat Statutory Auditor’s Report whereln it has been stated
that,

“During the course of our esamination af the books and records of the campany,
carried i accordance with the guditing standards gencrally occepled in the
India, we have neither come acrass any instance of froud by the company ar an
the company by ts officers or emplayeesnoticed or reported during the courseaf
ur gudit nor fave we been informed of any such instance by the Management.”
Yerthe RPin complete disregard of the same has biindly lollowed the fawed assumptions
of the FAW and prepared without having carried cut any due digence asto the nature of
the CO's buslaess o having carried out actual site visit and for physical /virual meeting
with the Respondeats hereln to ascertain facts. In fact the Forensic Auditor has ralsed
any & single query that toa via emall and despite the same having been duly answered it
has proceeded ahead with its own unjustified conclusions and assumptions vis-a++is the

FAR In scant regard for the norms governing the sane,

[1E} 984 [ND)/ 2013
N
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.
3. Furthorthe BF has given s contradictory fnding vis-d-vis preferential raasactions s per
the repoct. The FAR ceaclades chearly thal no “prefereatial transactions' have been foord
by way of the audit so conductod Yer the Applican) RP igearing the mme kaz come ta the
tumelasion thas ‘relatol party transactions’ amounting to e 24,028,726 /- existi Hewmeer
the HP has compdeply Bailed 1o provide any cogent evidence on basis of which the same
has heen alleged so 3 the OO
4. The following mest be @ken into coasideration vis-d-vis the FAR hereis:

i There iz no evideses in the FAR af any diversios of Runds invested outside ihe
company 08 of any higcts creabed by the promoters/dimciers in the country or
ahrags

Ik There & po evidence = the FAR of aoy diversen of Fund taken inoor through any

aifer subsidiaryf sxter comoenn in e cnunpry ar sbroad

S Agaie toadd further, thi vakue afthe prepery stated o be undervalued by tho BP casms
ba f andis never considered in solatios aed ealy on tbe basis of stamp duky most of ihe
beilding structure which is » depreciating factar, In the prosest case the cwnership of the
land & oy 2 beaschobil basis from UPSIDE and was sold separately by ssulng a wanifer
letter im the name of the Huyor.

i, In fact the Bespondents herein have paid the balance amount of B L, FRAHL Bl
from the distress sale of mertgiped ploperty was paid to the Asis Bark bead
arcoantal the G, In fawy ke Respandent Promoters herein bave furthier pald the
balasce smaest of Ha L35 % 940/ a= received from the zale as abave in

sumplisace of DRT order by selling of their Ressdenal Mar angl ntenal scoruals
ol the CI. There iz 2 et centedbistian ta the L0 account by the Prometer In the year

preceding the CIHP date 1o pay off the debix The said values are in seenedance
with the ‘Realizsble Value' a5 cutlined by the registered valuer appointed by Axis
Bank and heavily relied upan by the Applicant kP

. The above Gos clearky exhibin ddiberi ignarance and malafide insent an pan of
ke P dn filing a bascless petitken and bardesing te €0, a Smal] Scale Unit, by
Mlirlu_‘l:imn & increazing the CIRP cosis.

& Another crucial aspsie tlud gught to be considored herein pertsins to the (30 tha BP
has alleged sxcomive sesuneration. However the said Issse periaing wo FY 2012-13,
200314 and 201415 s iy o auch beyemd the prrview of the FAR. |n any cads B 5
beyond the purvicw of the BF er even of the Forensic Auditor te question the
remuneration paid 1o the supemded directors In these years when the COF
small scale sndt was makdng prodic and the samwe 5 cleasly redfloered in the books
of sccount duly sudited by the Shmtary Audner, Furthermore, the Applicant
RF in cohorts with the FAR has delerately failed 1o report mon-paymest of
any salaries to the suspeaded direetors of the CO in the years of losses

7. Matally, the rovised tally datd provided to the RP alier corroctions in
aCTolntisg @ it thise yoors and as per the laid down sccownting mories
which churified all the quenies mised by the BP was pever considered. The
suspenled direccors of the C0 have siged tvse Geancial reports for onward
aubmission o the ROC subjea 1 cormeetions dee to scoounting ermors and the
deailed replies otk quiried of the auditor.

B. Hevemly now siindirds doe eondecting forensic audia, known as Forensic Audir and
Ioneatigation Swandamls [FAIS), have becn proposed by the Digial dcooumiimg and
Assurance Boand [[AAR] of 1he insisube of Chortered Accountsens of ik [ICAN}

{IB) 984 (ND) 2019
™
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wihiereby the omustisg stamilerds will e rendnred emcenablo. especially where amkigueus
and mncencluzive roports sre wsed b classify borrevwer kol stoousts as lraad o is the

cas herein,

Furthermors, & par b aew Siaadards, the FAN is required 1o be preose and
wnambipunes in myure backed by relinble avidenes and rel Aocu
coflecied by the suditor. However g i3 evidenl in the mstter al hand, the PAR iz
puarely based en conjestures ®sid furmises and only raises red flags withown
draawing amy conchisiong, In fact che KP* has alio not applied his ménd az all 1o the
skl report and blindly roported the same vide jke spphication withoet having
determined any sach albegation indecently,

The FAL further prescribes that the FAR shall not express any opinion oF puss svy
judgemunt an gailt or innocence, whereas erein the regor clearly seems Boee
o pradigposid epinion of the auditor towing the line of the RF. in £ the toases
of natusrad jestioe bave not been flbowed at all by the awditor and views of tho CD
Tivve ot been incorporaied at afl wide the present regan

11 % 13 be need thar careently, tloere are nostandards ar peldelines prescribed by
any regulntor ar authoraby to meondbor or regulace the Banctions af larensde secdis
I# ehe slsende of moch regubisons, any and every self-secliimed forensic
audit expeny/firm & opponced 1o condiset fondasic aedit 28 per their own rdes and
P lari wind g A reperte Bared on their swn pedgements amd s medt suel
cazes, the reports are incenclusive, ambigusas and deveid of relialde eridence.

P, In [sx dn the matter o hand. the conduct of the RP mues by mken sate of by thia Hon'ble
Tribmnal in driving the CDtowanls liguidaies rather than resolution despite there being
aviakle and duly agpreved (by 100% voding share of the Col} Resolwtion Flan before this
Hanole Tribznal

Lk Nat anly is the preseet application grossly time barred and not in line with the sesaed
intnetion of the I0E & dx an undechanded effor on par of the RP 1o scuttlo the prezent
Rrsedution Plan of 2 Small Seale MEME Unit
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11. The scanned copy of the short synopsis filed on behall of the

Resolution Professional {Applicant are reproduced below:-

(1] T84 (KD E0 1S
N

L TR Re e

i The pressae Sham sydiopnis i besmg filcdd by the  Resobetien
Prodeasisnnl an the above-reforenced appliontoen, LA Mo, 1027208
under sEctan G of thee 130 Cosife, D000 for Uiic Feaudulione Trading
md Wirnnghsl Trscding coc. o thil Tisle o fofoiiaen Pegeie jareparoe] by
Bda | Vsl dhoipeia O &

2 AL The oudsct, B0 s submawcd che Reply of vhe Px-Monspement of the
Corporsre Deiior s siihou merit sl ougin io be repected n ms
cntirery e 1tha cretwhibc direotars cid moei eaedis say dendil of e
slbrmsekonsd issues rElssd ism s ieenads Sl Sejeies S Ao laid e
i sk g Pty of Thee ssiel sippligisisen on ihe ssle ground af
il ppplisanivon i e By limiiacena.

i Tham ahes nprplicannf B.F swibbnoiee Lhoel ties paosein apgdiloscion e semy
mush mmanimneble liscil on fhe proaoenEd fhat e dime Bnes e el
dim  Reguilaiimen A0A ol dhe 13D iFosolution Procoss for  corporoic
pFErasna)  FHepolsdiom, 3016, resd whihy Beguosbaovioos 35& 5 il
gmnrnfnbory in msoture wiad QR T only dereciary o noiure. i i fucther
wlsitasl vhiaEl eber s Bad ibeciddimg O oejectingg e s pdeailie 18 coRcern.
rhe viemes lines i cdirsotory B it e.

The spplienni s ol obping upens by The Honhls
Supreme Cours  Judpmens (0 cass of CSwuresdrs  Treding
Company Verous Juggilml kaminpat Juitc Mills Company
ELmuicad o SRR L aivil apipesl sa, BEHEE Of BELT™ aiwl elmo jdi
Y. Bajanifs T80 Baskisr asd e, (J0HE3] 8 S00 ABE, s
abigeriad  pleg e Adpdoaring Adtfaeidy Jeus M perfioan G
SEEEu ey fueenkon L aoliiig aF mehetidig imhuppl'qwlhn pisiE a
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P pewod peescridsed, FE DR et eoas ST huiiss T e direriory
el P erEradliabory

Furnhes, wm the althgr  pedgment of The Hienhile
Supreme Cour Judgment in ocase ol "Brillant Alloys Privete

Limited Ve MH. 8 HMojogopal & O " e [len Bl Court ebscrsed
BNt ANe  regleidateaine B sfeics thoat owithadrawod cannon oo

permatied  aicd  dckue @l dealelion  for Expresslon  of lanéreas
Acwaraleygy toe aia, the fegpelateen has ta b evoul alosg wdb he s
priEien  Sechon J28 ashich  confmies e @ledly i dintigen
Anmordmply. this stgmelether s only be aesireed o derectorgs
depending on e octs o ench ooses  Accorliogiy, Lw alloue B
setifleent thnd heis Beern evalerod eafo aned aronel e pocrvesdings.

A Thae the Applecire P furiber coninpously chasing the Bosponderii
Mo 1 & 2 b presading the feguisite informstion and docurscnis
tEeluderg Lalh data, the boake of accauinis and sther infarmalion vide
RN TTT Eofruil  oJlatesd  OF OGN0 B wherein acepeesiesd fan
Hesporsden s o prosodes Lhe iformaten) documenis which she hod
e anknig in hes carlier comencmecatiorex] aned also anked abol thee
wihoreaboyes of the registered aifice of the Corporane Deboor as the
emEling one wis under demaoditken and e address wiheic boolis of
wanwranin anad other moonds e keps, Floavver, o co-ppeTRiion wss
e by the Aoapondent thus Appleasc) BP vaich e Uhios Foce e

F

Coare wmaler Heciton (Y[ wviclr © A No IRAEy HFIY for wovksing

WCERERTy  drTcons against the oeponatant. Moseovor, aven sfcr
repraicdly requcsting s Gnalicstion and awdit of the balande shoces
wl the corporate debiors for the financial year 2016- 2007, 2007 -2018
S 2008 200% and Ll the dare of CIRP, the e mbamagemment Bave mist
wan- e rated to v applicant ) B s well s ther awillibos

L

That Stematery  audvior of CE, an 0308 50050 grovidod Fiaarscial
Sratetmenin of C0 for il Gnancis] svmrs 2006- 17, 200718 and 3R
P il sl Audo Reparr, and 8P ineeantty shooed ofl the Finonciosl
Brafrmesin by docunmenis swere sagned on 20 005 020 aind te foFer s
muad i report was Nnalised an 2200 23070 thas the delay in fllargg the

prrewend apphcgtion has oocurmed duee U opon oe-sperntion o the
S T TR

12. We have heard the Ld. Counsels for the parties and perused the
averments made in the application, reply and regjoinder as well as written
submissions filed by the respective parties.

13. On perusal of the pleadings of the parties, we notice that the main
ground taken by the respondents is that, the application filed by the
applicant is barred by limitation, in view of the Regulation 35 A of IBEI
(msolvenicy Resolution Process for Corporate Persons| Regulations, 2016
and in support of that, Ld. Counsel for the respondents have placed reliance
upon the decision of Hon'ble Delhi High Court in the matter of M/s Venus
Recruiters Pvt Ltd Vs Union of India & Ors in WP(C) No, 8705/2019, The
other ground talen by the respondents is that the prayer of the applicant is

I} B84 (HD)/ 2019
m
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based upon the Forensic Audit report (FAR] and the applicant has not
formed his own opinion, therefore, the present application is not
maintainable.
14. Apart from these two grounds, by filing additional written
submissions, Ld. Counsel for the respondents has also referred to the
conclusion of the Statutory Auditor's Report in para 2 of his written
submissions and submitted that the Independent Statutory Auditor in its
report observed that they have not come acrosa any instance of fraud by the
company or on the company by its officers or employees notices or reported
during the course of our audit.
15, He further claimed that the FAR coneludes clearly that no preferential
transactions have been found.
156. Whereas, the claim of the RP is that the timeline given in the
Regulation 35 A of IBBI (Insolvency Resolution Process for Corporate
Persons] Regulations 2016 is not mandatory rather directory in nature and
in support of his contention, Ld. Counsel for the RP has placed reliance
upon the two decisions of the Hon'ble Supreme Court, Surender Trading
Company reported in (2003) B SCC 498 and another in the matter of
Brilliant Alloys Private Limited and submitted that Hon'ble Supreme Court,
in the two decisions, have held that the Regulations are not mandatory
rather they are directory in nature.
17. Therelore, before considering the prayer of the applicant, we would
like to consider this objection of the respondent that whether the application
is maintainable in terms of Regulation 35A of IBBI (Insclvency Resolution
Frocess for Corporate Persons) Regulations 2016 or not ?
18. The relevant Regulations 35 A and 40 A of IBBI [Insclvency Resolution
Process for Corporate Persons) Regulations 2016 are quoted below: -
“[35A. Preferential and other transactions.
(1} On or before the seventy-fifth day of the insolvency
commencement date, the resolution professional shall
Sform an opinion whether the corporate debtor has been
subjected to any transaction covered under sections 43,
45, 50 or 66.

1B} 9B4 NI, 2015
IR
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(2) Where the resolution professional is of the opinion
that the corporate debtor has been subjected to any
transactions covered under sections 43, 45, 50 or 66,
he shall make a determination on or before the one
hundred and fifteenth day eof the insolvency
commencement date, under intimation to the Board.

{3] Where the resolution professional makes a
determination under sub-regulation [2), he shall apply
to the Adjudicating Authority for appropriate relief on
or before the one hundred and thirty-fifth day of the
insolvency commencement date.|

[404A. Model time-line for corporate insolvency
resolution process.

The following Table presents a model timeline of
corporate insolvency resolution process on the
assumption that the interim resolution professional is
appointed on the date of commencement of the process
and the time available is hundred and eighty days:

[EB} 984 (ND}/2019
In
A 1022021
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19.

On conjoint reading of these two Regulations, we observe that the

word ‘on or before the seventy fifty day of the insclvency commencement
date’ in Regulation 35A (1) of IBEI {(Insolvency Resclution Process for
Corporate Persons) Regulations 2016 , ‘on or before the one hundred and

(TE] 984 [ND)/2019
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fifteenth day of the insclvency commencement date’ in Regulation 35A [2)
and ‘on or before the one hundred and thirty-fifth day of the insolvency
commencement date’ in Regulation 35A (3) are based upon the Model
timelines given in the Regulation 40A. It is seen in Regulation 404 of IBEI
(Insolvency Resolution Process for Corporate Persons) Regulations 2016, the
medel timmelines prescribed in respect of Regulation 354 is, 754 day of the
insolvency commencement date, 115% day of the insolvency commencement
date and 135" of the insolvency commencement date as referred to in sub
Eegulation 1, 2 & 3 of Regulation 35A respectively,

20. It is further seen that the model timeline for the Corporate
Insolvency Resolution Process shown in Regulation 40A are based on the
assumption that the CIRP should be completed within 180 days (one
hundred and eighty days), as it is mentioned in Regulation 40A of BB
(Insolvency Resolution Process for Corporate Persons Regulations 2016
same is reproduced below:- “The following Table presents a model
timeline of corporate inselvency resolution process on the assumption
that the interim resolution prefessional is appointed on the date of
commencement of the process and the time available is hundred arnd
elghty days™

21, It is further seen that the IEBI has made this Regulstions by
exercising its power under Section 3, 7, 9, 14, 15, 17, 18, 21, 24, 25, 29, 30,
196 and 208 read with Sectionn 240 of the [BC, 2016,

22,  Whereas, Section 12 of the IBC, 2016 has prescribed the time limit for
completion of the Corporate Insclvency Resclution Process. For better

appreciation of the provision of law, the said section is quoted below:-

IBC Section 12- Time-limit for completion af
insolvency resolution process,

(1) Bubject to sub-section (2], the corporate insolvency
resolution process shall be completed within a period
of one hundred and eighty days from the date of
admission of the application to initiate such process.
(2] The resolution professional shall file an
application to the Adjudicating Authority to extend

1B 984 [ND) /2019
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the period of the corporate insolvency resolution
process beyond one hundred and cighty days, if
instructed to do so by a resolution passed at a
meeting of the committee of creditors by a vote of
sixty-six per cent. of the voting shares.
{3) On receipt of an applcation under sub-section (2},
if the Adjudicating Authority is satisfied that the
subject matter of the case iz such that corporate
insolvency resolution process cannot be completed
within one hundred and eighty days, it may by order
extend the duration of such process beyond one
hundred and eighty days by such further period as it
thinks fit, but not exceeding ninety days:
Provided that any extension of the period of corporate
insolrency resolution process under this section shall
not be granted more than once.
Provided further that the corporate insolvency
resolution process shall mandatorily be completed
within a period of three hundred and thirty days
from the insolvency commencement date, including
any extension of the period of corporate insolvency
resolution process granted under this section and the
time taken in legal proceedings in relation to such
resolution process of the corporate debtor:
Provided also that where the insolvency resolution
process of a corporate debtor is pending and has not
been completed within the period referred to in the
second proviso, such resolution process shall be
completed within a period of ninety days from the
date of commencement of the I[nsolvency and
Bankruptcy Code (Amendment| Act, 2019,

23, A bare perusal of the provision shows that in view of Section 12 (1),

the time prescribed to complete the CIRP is 180 days from the date of

(IB) 954 |[HD)/ 3019
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admission of the application to initiate such process but in view of Section
12 {3) read with Section 12(2) of the IBC, on the approval of the Committes
of Creditors [CoC)] by vote of 66% of the voting shares, the Adjudicating
Authority i1s empowered to extend the period of CIREP beyond the perod of
180 days but not exceeding 90 days. And by amendment w.e.f. 16.08.2019,
a proviso 18 added, which extends the total period of CIEP for 330 days.

24, We observe that while framing the IBBI (Insclvency Rescolution
Process for Corporate Persons) Regulations 2016, the TBBI has not exercised
its power under Section 12 of the IBC, 2016, which means while making the
Fegulations for Insclvency HResolution Process for Corporate Persons,
though, the IBBI has added the Regulation 404 w.e.f. 04.07.2018 and made
an amendment m Regulation 35A w.e.f 04.07.2018 but has failed to
conaider, the amended provision, by which the total period for completion of
CIRP may extend to 330 days. Whereas, the model timelines are prepared
on the assumption of completion of CIRF within 180 days.

25. Now, the question is if the legislature after making the amendment in
Section 12, has extended the period of CIRP up to 330 days subject to
approval of the CoC and the Adjudicating Authority, then under what
suthority, the IBBI could reduce the time period for completion of the CIRP
from 330 days to 180 days?

26. Here we notice that the proviso in Section 12 of IBC is added by the
Amendment no. 26/2019 wel 16082019, whereas the model timelines
and Regulation 40A and Regulation 35A were inserted/amended w.e.l.
03.07.2018. This shows that after the amendment in Section 12 of IBC, the
model timelines in Regulations 354 and Regulation 40A have not been
amended by [BBl in terms of the extension of total penod for completion of
CIRP.

27. At this juncture, we would like to refer to Section 240 of the IBC,
which says that "the Board may, by notification, make regulations
consistent with this Code and the rules made thereunder, to carry out
the provisions of this Code.”

28. On conjoint reading of the Regulation 35A and 40A of the IBEI
Regulations and Section 12(3) of the IBC, we observe the Regulations made

({TB] 984 |[NDjS 2019
m

LA/ 1022021

X



Page 20 af 51

by the IBBI are not updated and consistent with the provision of Section 12
{3) of the Code.

29. At this juncture, we have gone through the decision of Hon'ble Delhi
High Court (supra), and we notice that aforesaid facts were not placed before
the Hon’ble Delhi High Court.

-0, We would also like to refer to the two decisions of the Hon'ble
Supreme Court (supra) on which the Ld. Counsel for the RPfapplicant has
placed reliance and it is seen in both the decisions, the Hon'ble Supreme
Court, by considering the regulations, held that the Regulations are
directory in nature and not mandatory in nature and we find, these two
decisions have not been considered by the Hon'ble Delhi High Court in the
decision referred to Supra.

31. At this stage, we would like to refer to Section 66 of the IBC, 2016,

which is quoted below:-

IBC Section 66 - Fraudulent trading or wrongful
trading.

(1) If during the corporate insolvency resolution
process or a liguidation process, it is found that any
business of the corporate debtor has been carried on
with intent te defraud creditors of the corporate
debtor or for any fraudulent purpose, the
Adfjudicating Authority may on the application of
the resolution professional pass an order that any
persons who were knowingly parties to the earrying
on of the business in such manner shall be liable to
make such contributions to the assets of the
corporate debtor as it may deem fit.

(2) On an application made by a resolution
professional during the corporate inselvency
resolution process, the Adfudicating Authority may
by an erder direct that a director or partner of the
corporate debtor, as the case may be, shall be lHable
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to make such contribution to the assets of the
corporate debtor as it may deem fit, if—

{a) before the insolvency commencement date, such
director or partner knew or ought to have known
that the there was no reasonable prospect of
avoiding the commencement of a corporate
insolvency resolution process in respect of such
corporate debtor; and

(B} such director or partner did not exercise due
diligence in minimising the potential loss to the
creditors of the corporate debtor.

(3] Notwithstanding anything contained in this
section, no application shall be filed by a resolution
professional under subsection (2], in respect of such
default against which initiation of corporate

insolvency resolution process is suspended as per
section 10A4.

Explanation.—For the purposes aof this section a

director or partner of the corporate debtor, as the

case may be, shall be deemed to have exercised due

diligence if such diligence was reasonably expected

of a person carrying out the same functions as are

carried out by such director or partner, as the case

may be, in relation to the corporate debtor.
32. A bare perusal of the said provision shows that if during the corporate
insolvency resclution process or a liquidation process, it is found that any
busziness of the corporate debtor has been carried on with intent to defraud
creditors of the corporate debtor or for any fraudulent purpose, the
Adjudicating Authority may on the application of the reselution professional
pass an order.
33. When we read Section 66 of the [BC along with the Regulation 35A
and Regulation 40A of the IBBI Regulations, we are of the considered view

that the time limit prescribed for consideration of preferential transaction

¢
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and other transaction is inconsistent with the provision of Section 66,
because Section 66 IBC clearly says that the Adjudicating Authority may
pass an order, on the application of the Resolution Professional, during the
CIRP or a liguidation process. And it is seen that the period of CIRF comes
to end after the approval of the Resolution Plan and not before that or the
period of liqguidation comes to end after the dissolution of the corporate
debtor under Section 54 of the IBC. And these facts and law were not placed
before the Honhle Delhi High Court.

34. Therefore, in cur considered view, in view of the decisions of Hon'ble
Supreme Court (Supra), the Regulation 15 not mandatory rather directory in
nature.

353. At this juncture, we would also lilke to consider the reasons submitted
by RP for not filing the present application earlier. The applicant/RP in its
written submissions has specifically mentioned that despite the repeated
reguest and reminders, the suspended Board of Directors of the Corporate
Debtor did not furnish information or handed over the financial statements.
These were provided by the Statutory Auditer of the Corporate Debtor on
13.08.2020 and the Forensic Auditor's Report was finalised on 22.09.2020.
Therefore, we are of the considered view that the delay has been explained
by the EP, which iz due to the non-furnishing of the information by the
suspended Board of Directors of the Corporate Debtor.

36. So, for the reasons discussed above, in view of the decisions of the
Hon'ble Supreme Court (supra) in our considered view, the decision upon
which the respondents have placed reliance i.e. the decision of Hon'ble Delln
High court, is not applicable in the case in hand.

37. For the reasons discusscd above, we have no option but to hold
that the present applicatien filed by the applicant is maintainable
under the law.

38. Next question is that whether the respondents are liable under
Section 66 of the IBC or not?

39. At this juncrure, we would like to refer to the relevant extracts of the
Forensic Auditor's BEeport, which are reproduced below:
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#0.  In the light of the submissions raised by the parties, when we consider
the Forensic Auditor’s Report as referred to supra, we notice that certain
transactions are shown as fraudulent and wrongful transaction with intent
to defraud the creditors of the Corporate Debtor. We further observe that
neither any reasons have been explained nor in the course of arguments, Ld.
Counsel for the respondents explained why and under what circumstances,
such transactions were made,

41. So far the adjustment of loan accounts of Mr. Sumil Tangri and
Saurabh Tangri, son of Director, from the account of Corporate Debtor was
made no reason has been assigned. Similarly, excessive Remuneration
charge was paid to the Director’s wife and his two sons namely Saurabh
Tangri and Aditiva Tangari, that has also not explained. We further notice
that there is a diversion of stock worth Rs. 54850824 and the same was sold
in cash and no specific reason has been given by the respondents.

42. It is also seen that the Respondent no.1 & 2 have Sundry Debtors of
Rs.22,03,46,314/- as on 31/03/2018, of which 95% are outstanding for a

period  exceeding 6 months, to the parties  shown  below:
5. Mo Puame of Debtor

i I TAS li.qﬁiprmfnr Private Limited

s

1
1
= —

————— | - e
| 3 | Creative Graphics
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= T T — = T — — |
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43, It is further seen that there are other amounts shown in paragraph 8
of the schedule, for which; no reasons are shown by the respondents either
in reply or during the course of arguments. It is further seen that stamtory
dues of Re 1,29,11,964 /- shown below have not been paid:

| 8, No Dues Towards Amount
| |
N | ESI payable . 65.413

| las per tally books of CIRP

| Date)
E : : Income tax demand website 63 64 B9S :
' of IT | I
3 Sales tax (as per tally books | 32,14,354 |

of CIRP date) ; |

4 TDS payable (as per tally| 6,84,887 ]

books of CIRP date) |

5 Excise duty payable (as per | 5,33 ,B75

tally books of CIRP datc) |
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| books of CIRP date)

- —
7 | Provident fund payable (as 92,653 '
|
| peer tally books of CIRP date) |
|

‘ Total '1,20,11,964 ‘

44. It 1s further seen that in the month of April 2018, the Corporate
Debtor offered to sell its property situated at Plot No. F-2 1, Site-C, Surajpur
Industrial Area Greater Noida, U.P. to the Eespondent No. 3. As the said
Property was a lease hold property vesting with the U.P. State Industrial
Development Corporation Ltd. [UPSIDCL), the transaction for sale of the said
Property was done vide the following two Agreements executed between the
Corporate Debtor and the Respondent No. 3:
4. An Agreement to Sell dated 06.04.2018 for sale of only the
“Building Structure” {(comprising of Basement, Ground Floor,
First Floor and Mumty) existing on Plot No. F-21 Site-C,
Surajpur Industrial Area Greater Noida, U.P.:
b. A Memorandum of Understanding cum Agreement to Sell
Land and Building situated at Plot No. F-2 1 Site-C, Surajpur
Industrial Area Greater Noida, U.P. requiring the Corporate
Debtor to first, surrender Plot No. F-21 to UPSIDCL and get
the said Plot re-allotted to the Respondent No.3 by UPSIDCL;
45. It is further seen this issue was also considered by this Bench while
considering the application filed u/s 45 IBC,2016 and it was held that the
property was sold at the consideration amount of Rs. 2,25,00,000/- but the
total transaction admitted by the respondents and reflected in the books of
account of the Corporate Debtor as per the Auditors report is Ra.
1,75,00,000/-. The cash transaction of Rs. 5000000 is not reflected in the
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books of accounts, Therefore, there is a difference of Rs. 50,00,000/, which
is concealed by the Respondents. Under what circumstances and why the
cash transactions was accepted by the respondents or what is the reason for
reflecting the lower value in the books of account, has not been explained by
the respondents instead they denied the acceptance of Ra, 5000000 /-from
the purchaser. Hence, it is also a concealment of the amount belonging to
the Corporate Debtor with intent to defraud its creditors.

46. We further notice that as per the schedule of the amounts identified
by the Forensic Audit and submitted by the RP/Applicant in para 7
discussed supra, & total amount of Rs.29,75,73,550/ has been
misappropriated or written off or diverted by the respondents with infend to
defraud the creditors of the corporate debtor or for any fraudulent purpose,
47, Hence, we are of the considered view that the respondents/Suspended
Board of Directors of the Corporate Debtor have carried on the business
with intent to defraud the creditors of the Corporate Debtor or with
fraudulent purpose. Accordingly, we direct the Respondents to make total
contributione of Rs.29,75,73.550/- to the assets of the Corporate Debtor
within two months from the date of the order.

48, Apart from that, the RP/Applicant is directed to institute a Criminal
prosecution against the respondents under Chapter VII (Part 1) of [BC under
Section 69 and other relevant provisions, in accordance with the provisions
af law,

49,  Accordingly, the present application is hereby Allowed.

50. The Learned Registrar is directed to send a copy of this order to the
IBBI1 with a request to make nccessary amendment in Regulation 35A and
40A of the IBEI (Insolvency Resolution Process for Corporate Persons)

Regulation, 2016,in terms of Section 12 of the IBC, as referred in Para 26 of
the Order.
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