NATIONAL COMPANY LAW APPELLATE TRIBUNAL, PRINCIPAL BENCH,
NEW DELHI

Comp. App. (AT) (Ins) No. 1180 of 2023
IN THE MATTER OF:

Fabtech Technologies International Ltd. ...Appellant(s)
Versus

Buildmighty Techno Pvt. Ltd. ...Respondent(s)
Present:

For Appellant : Mr. Pulkit Kapoor, Advocate.

For Respondents : None

JUDGMENT

Per: Justice Rakesh Kumar Jain:

This appeal is directed against the order dated 10.07.2023 by which an
application filed under Section 7 of the Insolvency and Bankruptcy Code,
2016 by the Appellant bearing CP (IB) No. 1303/MB-V/2022 against
Buildmighty Techno Pvt. Ltd. (Corporate Debtor) for the resolution of an
amount of Rs. 5,96,33,275/- alongwith interest calculated till 11.05.2022,

has been dismissed.

2. Brief facts of this care are that the Corporate Debtor which was initially
incorporated as Fabtech Sterling Technologies Pvt. Ltd. but w.e.f. 27.11.2014
its name was changed to FTS Buildtech Pvt. Ltd. and ultimately w.e.f.
09.08.2021 again changed its name as Buildmightly Techno Pvt. Ltd., availed
financial assistance from the Financial Creditor, namely, Fabtech
Technologies International Limited at several intervals since calendar year

2012 which was duly accepted and acknowledged by the CD.

3. The Financial Creditor filed the application under Section 7 in which

the date of default is mentioned in part IV as 12.05.2022 and had also filed
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the NeSL report dated 11.05.2022 in which the amount of Rs. 5,96,33,275/-
is shown as outstanding. It also filed the Bank Statement from 01.09.2019 to
30.09.2019 and 01.04.2020 to 07.04.2020. There was no written agreement
between the parties but the CD agreed to pay outstanding amounts to the
Appellant as and when called upon by the Appellant. It is further alleged that
the CD was honouring the repayments till financial year 2018 -19 but stopped
making the repayments. It is alleged that the Appellant issued a demand
notice on 09.04.2022 for repayment of long outstanding unsecured loan by
providing 30 days’ time to the CD and when it failed to repay the same, filed
the present application under Section 7 of the Code. The CD/Respondent did
not file the reply to the application. However, during the pendency of the
application, on 16.05.2023, the Respondent through Amjad Adam Arbani
accepted that the company is liable and they have not paid the
Appellant/Petitioner. On the same date, the matter was reserved for orders.

The order dated 16.05.2023 is reproduced as under:-

“Ms. Simran Kasat Ld. Counsel appearing for the Petitioner and
Mr. Amjad Adam Arbani, Representative / one of the Director of
the Corporate Debtor are present through virtual hearing. On
the last date of hearing, the Corporate Debtor was given two
weeks ‘time to file its reply with a stipulation that if it fails to file
its reply, its right to file reply shall stand forfeited. No reply has
been filed till date. Heard the oral submissions of Mr. Amjad
Adam Arbani. During the course of the hearing, Mr. Amjad Adam
Arbani accepted that the company is liable and stated that they
have not paid the Petitioner. Heard both the parties, the matter
is reserved for orders.”

4. The Appellant also filed the additional affidavit dated 15.05.2023 vide
diary no. 270913805182022 before the order was reserved. The appellant
with the additional affidavit enclosed the updated record of NeSL and demand
notice dated 09.04.2022, however, the Tribunal dismissed the application on
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the ground that in the absence of loan agreement it is not possible to
determine the date on which the default took place. It is also observed that
the Financial Creditor has failed to demonstrate as to how and when the loan
was repayable by the CD. The Tribunal has further observed that no demand
notice was shown to have been served by the Appellant asking for the
repayment of dues from the CD and further observed that the event of default
would take place only when the loan was not paid after it becomes due and
since no due date of the alleged loan has been mentioned, therefore, it was
imperative on the part of the Financial Creditor to have issued a notice for
recalling the loan. On this premise that the Appellant has failed to prove the

factum of default, the petition was dismissed.

5. In the appeal, notice was issued on 26.09.2023 but despite delivery of
notice, the Respondent did not appear, therefore, it was proceeded against ex-
parte on 04.03.2024 and the matter was listed for ex-parte argument on

16.04.2024.

6. During the course of hearing, the Appellant submitted that it is the
holding company of the Respondent (CD) and admitted that Mr. Amjad Adam
Arbani is the Key Managerial Personal of the companies. He was asked to file
an affidavit as to why the holding company is trying to pushits 100% owned
subsidiary company into CIRP because in that situation there would be
various claims by other financial creditors and operational creditors for which
it was submitted by the Appellant that the application under Section 7 has
been filed for the purpose of resolution of their own amount which has not
been paid. However, the Appellant filed the additional affidavit in terms of the

order passed by this Court. In the said affidavit dated 13.11.2024 which was
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taken on record, the Appellant has averred that he has attached list of

creditors of the Appellant as well as respondent company.

7. Counsel for the appellant has submitted that the CD is 82% subsidiary
of the Appellant but the subsidiary is separate legal entity from holding
company and in this regard, he has relied upon a decision of the Hon’ble Delhi
High Court in the case of S.A.R.E. Public Company Ltd. vs. Avon Infracon Pvt.
Ltd. & Ors.. He has further submitted that the Tribunal has failed to consider
the report of NeSL in which it has been categorically mentioned that the date
of default is 10.05.2022 and the amount of default is 59633276.00. He has
further submitted that the notice of demand dated 09.04.2022 has also not
been considered though it had already been filed with additional affidavit
dated 15.05.2023 and was already on record when the judgement was

reserved on 16.05.2023.

8. We have heard Counsel for the appellant and perused the record with

their able assistance.

9. The Tribunal has dismissed the application of the Appellant solely on
the ground that since there was no agreement between the parties regarding
the loan and there were no terms and conditions for repayment of loan,
therefore, the default is not established. In this regard, the argument of the
Appellant is that it was an unsecured loan which was given from time to time.
The Respondent was servicing the loan till 2018 but thereafter stopped the
same. The loan was recalled by the Appellant by way of demand dated
09.04.2022 and the factum of default has been made part of the information
utility, namely, NeSL. The affidavit dated 15.05.2023 which was filed before

the judgment was reserved on 16.05.2023 is reproduced as under:-
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L Sumn Kumar Dmlxa, aged 32 yea:rs, authonzed signatory of the Fmancral

Credltor, hamng Y ofﬁce at 717, Jankx cemter, Off Veera Desai Road. Andhm

-Wesx Mumbar-— 400053 stame as under

eﬁ:sby'@ral’igm;sﬁt@iﬁsﬂiﬁpondemﬁom;m:201-2—

1310 FY. 2020-21. Initially the Responderit was timely repaying the loanwith
interest, however, sm.ce jate 2019, the Respondent started citing reasons of
business difficulty and the pandemic for delays. in repayment. Subsequently,
after several verbal follow ups and assurances, the Applicant issued a final
notice dated April 9, 2022, to the Respondent, for the outstanding amount of
INR 5,96;33,275 (Indian Rupecs Five Crores, Ninety-Six Lakhs, Thirty-Three
Theusmd, ‘I’wo Hundted and Sc\eenty-Fwe On.ly) (“Outstanding Amount™).

_bn‘: s thc notice dated April9, 2022.

. 'Hmt@annexed and ma:ked as _Exh

v ayable ‘as: per the ‘books of the:

'{Corpo:aIe D gox,‘ Corporate ngtq; had assured the Fipancial Creditor

-of repayment, the Corporate Debtot faﬂed to repay the Outstanding Amount.

3. Accordingly, the Applicant fegistered a record of default of the Corporate
Debtor with National e-Governance Services Limited (“NeSL”) in May 2022

.+ under Form C, with the date of default being Mav 10, 2022, However, due to
an oversight, a wrong document filed with NeSL was annexed with the
captioned Petition at Annexure-3, and did not reflect the date of default. Hereto
annexedand marked as Exhibit B is a copy of the-correct Form C, downloaded

from the NeSL website.

4. Pertinently, the final notice dated April 9,2022, was-also not earlier brought on

record; but in brdexto clarify and corroborate the date of default, the same ought

to'be brought on record. A
Solemnly declared at Mumbai ) Y
“This 15™ day of May 2023 ) Q >
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The notice dated 09.04.2022 which was issued for recalling the amount

from the Respondent is also reproduced as under:-

o,

The: Diracboxf

8u.tdmrghny'fed3nof’tm:eumgd.

- {Farrierdy known:2sFTS Bulldtech Private timited),
302, M&M&@Emﬂe,.ﬁﬁ Vaem DesaiRoad,
Next to MYNESchog!, Aodhert West,
Mum&axsmsa,.ﬂfahaw

KAt MA Ao Avbani - Dirsctor..
Sups tong Overdus Dsecureditonn of Re7;20,30:467/
pearsi, "

demonsrates yaur unprofess dnﬂ{wmdednme S i Sratagstabla o .

pro

. Finthies,, pléase. note: mxa raking heawy: Tterest:payonts Lo our lenders, whereas you are'not

'mhﬁd,erm our

ayments, ‘having said” that we' are’ f’acfti'g“?»éitem challerigas on franaging our
Agcapital bemuse:dﬂyoumm-paymm

Moreover. pur-barikers are continuously chasing ‘us for the coricréte: recoveny plah to recover the
said wammzq&qgfmmm

11.

Fiivally, we be;;b)g %‘I ﬂmwﬂxm to: repiay the balacce outstdriding qumramuunt‘ of R5.7,10,30467/-

Similarly, the record of the financial information from NeSL is also

reproduced as under:-
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NATIONAL E-GOVERNANCE SERVICES LIMITED

Record of 'Finar_)_cig_;lv:_lnform‘aﬁpn: ~Form G

~_|Informationason

‘tDesal Road AndherrWest
'; ‘Mumbai,: Maharashtra .
400053 INDIA -

Name ‘Fabtech Tech UIN(PAN) AAACFSE7TR
International Limited
| Relationship: creditor” Comm. Address PiN PIN 400053
‘DOIDOB T ko0mt11995 “| Telephone No. -~ ‘900000004
Biiling £ Comm. Addrass ; 717 Janki:Centre Off Veera- Emal( D "@fabtechnologies.com

S 5 -Dispus Aler

- [ @fabtechnolo iescom

‘Email ID - Defaulf Alert

*@fabtechnologies com

Regd. jPermanent. LINET NO 302, VISHAKA | Regd. Address PIN 400058
Address ARCADE: OFF. NEERA
DESAFROAD; AMBOLI
NEXT TO MMM
SCHOOL, ANDHERI
gVEST) MUMBAL, Mumbai
% Maharashtra. India,
Billing 7 Comm. Addrass UNlT NO 302, VISHAKA Comm. Address PIN 400058
OFFVEERA
ROAD; AMBOLI,
*?(wa'srf) Mgﬁ%‘ﬂ bai
% umbai i
4Gty M ’harashtra ‘India,’-
1400058~ e S _ _
_agg_Constm.ltwn PUTE | DoiinoB A1/06/2010
CIGELRING: 7 T U45203MH2010PTC20404— PAN" -} AABCF55258
MSME Flag - - Email 1D : : amxmads@gmaul
; PzrtySancﬁand Bt PartySanctfoned lelt;.- 59633275.00
Currency” 3 :

% {chi irorma’tlon

Type of debt _Ifimenciel” .~ -IDebtReferenceNo: 0. -
| Debt Start Date 01/01/2012 Debt Currgncy INR
 Sub Type - Debt |OTHE Funded Type Non-fund
Security Flag __ | unsecured Facility Name Loan
Lencding Arrangement . _others Iotal Ogtshndlng 58633275.00
G X X moun
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12. It has also been brought on record that the Respondent had admitted
its debt when the statement was suffered by it through Amjad Adam Arbani

on 16.05.2023 which has already been reproduced hereinabove.

13. Thus, from the aforesaid facts and circumstances, it is clear that there
was a debt which has been admitted and established with the record of NeSL
and default i.e. after the notice was issued on 09.04.2022 by which 30 days
time was given to the Respondent to pay i.e. up to 09.05.2022 and these facts
were brought to the notice of the Tribunal by way of an additional affidavit
dated 15.05.2023. All these facts indicates that the Tribunal has committed
an error in not considering the affidavit dated 15.05.2023 which the Appellant
had placed on record with demand notice as well as the record of the NeSL

about the amount in default.

14. Thus, in view of the aforesaid facts and circumstances, since the debt
and default both have been admitted and proved, the application filed under
Section 7 could not have been dismissed. As a result of the aforesaid
discussion, the present appeal is thus allowed and the impugned order is

hereby set aside. No costs.
[.As, if any, pending are hereby closed.

[Justice Rakesh Kumar Jain]
Member (Judicial)

[Naresh Salecha]
Member (Technical)

New Delhi

14t* May, 2025
Sheetal
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