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PRESENT: 

For the Applicant : Sr. Adv. Rashmi Chopra, Adv. Avtaar Singh      

Deol 

For the Respondent : Adv. Abhishek Anand, Adv. Karan Kohli 

 

 

PER SH. ASHOK KUMAR BHARDWAJ, MEMBER (J) 

ORDER 

Stating succinctly, the captioned company petition has been preferred 

under Section 7 of the Insolvency and Bankruptcy Code, 2016 read with Rule 

4 of the Insolvency and Bankruptcy (Application to Adjudicating Authority) 

Rules, 2016 by M/s A-One Homes (hereinafter, referred to as the “Financial 

Creditor/ FC”) with prayer to initiate the corporate insolvency resolution 

process qua M2M Buidtech Private Limited (hereinafter, referred to as the 

“Corporate Debtor/ CD”).  

2. The brief facts as stated in the captioned petition reads thus: - 

i. The Corporate Debtor executed a Collaboration Agreement dated 

07.02.2022 with certain landowners for developing an affordable 

plotted residential colony under the scheme of “Deen Dayal Jan Awas 

Yojna” on the land parcels measuring 7.418 acres situated within the 

revenue estate of Village Kheri Sadh, Tehsil Sampla, District Rohtak, 

Haryana. To this effect, the aforesaid agreement was registered with the 

Joint/ Sub- Registrar, Tehsil Sampla, District Rohtak in terms of 

Registration No. 4008 dated 07.02.2022. 

ii. Before the aforementioned agreement, the Corporate Debtor had 

entered into a Development Agreement dated 05.11.2012 with the 



IA. No. 5731/2024 in CP (IB)- 72/(ND)/2024  

M/s A-One Homes Vs. M2M Buildtech Pvt. Ltd.  

Page 3 of 36 

 

landowners of the same land parcels for developing a residential group 

housing colony. However, the CD failed to start the development of said 

housing colony due to financial crunch. Further, due to such failure on 

the part of the CD, it was impleaded as party to multiple civil and 

criminal litigation before several judicial forums.  

iii. The Corporate Debtor approached the Financial Creditor to rehabilitate 

itself and to get funds for resolving all disputes. In this regard, the CD 

and the FC entered into a “Loan-cum-Finance Agreement” dated 

31.05.2022 (hereinafter, referred to as the “Loan Facility”) in terms of 

which, the FC transferred a total loan amount of Rs. 14,11,46,600/- to 

the court litigants and the outside court litigants on terms and 

conditions mentioned in the loan facility.  

iv. As the CD failed to make the payments on various due dates, the parties 

sat together in May, 2023 and after adjusting the payments already 

made, a final outstanding amount of Rs. 5,84,48,329/- qua the 

financial facility was arrived at. In addition to above, an amount of Rs. 

1,55,51,672/- was also owed by the CD to the FC for other expenses. 

To settle these debts, the Corporate Debtor issued a cheque dated 

22.05.2023 for a sum of Rs. 7,40,00,000/- to the FC. However, on the 

presentation of said cheque, the same was returned on 17.08.2023 on 

ground of insufficient funds in the account of the CD. Thus, the default 

occurred on 17.08.2023 due to non- payment of the aforementioned 

outstanding amounts. 
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v.  On 24.11.2023, the FC issued a loan recall notice, thereby cancelling 

all outstanding commitments under or in connection with the loan 

facility. Further, the Corporate Debtor was called upon the repay the 

entire due amount of Rs. 6,11,78,103/- within 7 days of the date of loan 

recall notice. Neither any payment was made by the CD nor any reply 

was received from it with respect to the aforesaid notice, and 

consequently, the FC preferred the present petition under Section 7 of 

the Code for initiating CIRP qua the Corporate Debtor.   

3. On behalf of the Respondent/ Corporate Debtor, the following 

submissions were made: - 

i. The FC has concealed the existence of an agreement dated 

08.12.2021 which mentions the obligations to be fulfilled by the FC 

and refers only to an agreement dated 31.05.2022 in the petition. 

Relevant excerpt of the agreement dated 08.12.2021, as stated in the 

application, reads thus: -  

“I. That the second party will do and complete the 

necessary statutory formalities as maybe required for grant 

of license for affordable group housing and setting up 

residential Deen Dayal Jan Awas Yojana from the 

appropriate authorities. The second party covenants with 

the first party that the second party will do all appropriate 

and necessary acts, deeds and work as may be required to 

be submitted to the Director Town and Country Planning 

Haryana (DTCP), Haryana Urban DevelopmentAuthority 

and/or such other authorities concerned with the matter 

and further that the first party shall sign and execute all 

such documents, letters, applications, undertakings, etc., 
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as may be appropriate and necessary for obtaining 

necessary approvals/ and for development, construction 

and completion of the said project and for giving effect to the 

terms of this agreement. The second party shall bear all 

costs, expenses, penalties, professional and legal fees for 

obtaining the said license of the project. 

II. That the second party stands committed and wilfully 

support the first party financially as well as technically in 

respect of all development work to be undertaken by the 

first party.”  

ii. Subsequent to the aforesaid agreement, a Loan-cum-Finance 

Agreement dated 31.05.2022 was executed between the FC and the 

CD and as per the same, the Financial Creditor is to finance the 

Corporate Debtor for settlement of the litigations pending against it 

before various judicial forums and further, to finance the residential 

project under the Deen Dayal Jan Awas Yojna. As per said 

agreement, the Corporate Debtor was required to pay back the 

Financial Creditor the entire amount paid by the Financial Creditor 

in settlement of court cases within or outside the Court. 

iii. As far as FC’s contention regarding bouncing of cheque no. 000923 

dated 22.05.2023 is concerned, as per the bank statement of the 

CD, the cheque no. 000923 was already encashed on 16.02.2023 as 

payment made to “Haryana Real Estate”. Therefore, the FC’s claim 

of the date of default occurring on 17.08.2023 is denied. 

iv. With regard to FC’s claim of debt of Rs. 6,11,78,103/- for the period 

12.11.2021 to 30.10.2023 is concerned, it is stated that the same 

has already been received by the FC from the allottees on behalf of 
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the Corporate Debtor. Thus, there exists no debt as defined under 

Section 5(8) of the Code. 

v.  The primary ingredient for filing an application under Section 7 of 

the Code is occurrence of “default”. In the present case, it is clear 

from the bank statements of the Financial Creditor that they were 

already in receipt of payments from the Allotees of the Corporate 

Debtor and as per said bank statement, an amount to the tune of 

Rs. 8,19,82,120/- has already been received by the Financial 

Creditor and therefore, no debt stands due and there is no default 

in the present case. 

vi. Since the FC failed to apprise this Tribunal of the aforementioned 

agreement dated 08.12.2021 and also maliciously stated that the 

date of default is 17.08.2023 (i.e. the date on which the cheque no. 

000923 bounced), the FC has come to this Tribunal with unclean 

hands and has suppressed material facts. Therefore, the petition is 

liable to be dismissed.  

4. In response to the aforementioned reply, the FC filed a rejoinder 

espousing thus: -  

i. With respect to CD’s contention that the FC deliberately did not 

mention the agreement dated 08.12.2021, it is stated that both the FC 

as well as the CD were parties to the subsequent agreement dated 

31.05.2022 and in this subsequent agreement, the parties had not 

mentioned about the earlier agreement dated 08.12.2021 as the same 

was never acted upon. Another reason for not referring to the agreement 
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dated 08.12.2021 in the petition was that after signing of the 

agreement, it came to the knowledge of the FC that the CD had made 

certain misrepresentations in the agreement regarding ownership of the 

land which rendered the agreement void ab initio. Furthermore, by 

entering into a fresh agreement dated 31.05.2022 containing all the 

covenants as were there in the agreement dated 08.12.2021, the latter 

was impliedly treated as superseded.  

ii. Further, the contention of the Respondent/ CD regarding encashment 

of cheque bearing no. 000923 as payment made to “Haryana Real 

Estate”, it is stated that a cheque bearing no. 000923 dated 22.05.2023 

issued by CD to FC bounced with the reason “FUNDS INSUFFICIENT” 

and for which proceedings under Section 138 of NI Act, 1881 has been 

initiated against the CD. It is further submitted that the Corporate 

Debtor or the Bank Manager should be put to strict proof of providing 

the original cheque/ true copy of the cheque bearing no. 000923. 

iii. The contention of the Respondent/ CD that allottees of the CD had 

already made payments to the Financial Creditor on behalf of the 

Corporate Debtor is false as the persons who have allegedly transferred 

the amounts are not the allottees of the CD. Further, there is no 

tripartite transaction inter se between the Financial Creditor and the 

alleged allottees relating to any of the dues of the Corporate Debtor. 

Furthermore, the names of the alleged 38 allottees is not mentioned in 

any of the agreements between the CD and the FC viz. agreements dated 

08.12.2021, 31.05.2022 and 29.10.2022. Moreover, the names of the 
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persons who have allegedly transferred the amounts have transferred 

such amounts to the Financial Creditor for other separate business 

purposes which are not at all related to any of the 

business/transactions of the Corporate Debtor. 

I.A. NO.5731 OF 2024 

5. The captioned IA has been filed by the Corporate Debtor to place 

additional documents on record. The documents mentioned therein are as 

follows: 

i. Copy of sale deeds executed between the CD and the allottees, 

enclosed as Annexure A-1 (Colly). 

ii. Copy of affidavits of the allottees for corroborating the contention 

that payments have been made by the allottees directly to the FC 

qua their units, enclosed as Annexure A-2 (Colly). 

iii. Copy of mutual settlement agreement dated 04.06.2023 recording 

Panchayat settled dispute between the parties whereby the CD had 

to pay a sum of Rs. 74,50,000/- to the FC in tranches, enclosed as 

Annexure A-3 (Colly).  

iv. Copy of whatsapp communication between a partner of FC 

acknowledged the payments made to the FC along with the allotment 

letters issued by CD and the ledger maintained by CD, enclosed as 

Annexure A-4 (Colly). Certificate of the aforesaid documents for the 

purpose of Section 63 of Bhartiya Sakshya Adhiniyam, 2023 is 

enclosed as Annexure A-5 (Colly). 
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v. Copy of authority letter for authorizing the Applicant to file said I.A., 

enclosed as Annexure A-6 (Colly).   

6. In response to the aforementioned I.A., the Financial Creditor made the 

following averments: - 

i. The application has been filed by one of the Directors of the CD viz. 

Mr. Rakesh Sharma, who does not have the authorization to file the 

application. 

ii. The transactions of the alleged 38 persons/ allottees, on which the 

CD is placing reliance to substantiate its contention of repayment of 

the debt amount, has nothing to do with the loan facility between 

the CD and the FC.  

iii. Out of the list of said 38 persons/allottees, the CD has provided 

allotment letters for only 3 persons and even in these allotment 

letters, there is no mention of any Loan-cum-finance agreement or 

repayment of loan on behalf of the CD. 

iv. The sale deeds, which the CD has sought to be brought on record, 

mentions that the sale consideration of the same have been received 

by the CD and there is false attempt by the CD to connect these 

transactions with the alleged repayment of the admitted debt owed 

to the FC. 

v. The Panchayat settled agreement dated 04.06.2023 was for resolving 

the issue of registration of 4500 sq. yards that were allotted to the 

FC by the CD qua the assigned development work done by the FC 
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and for recovery of other expenses incurred by FC on behalf of the 

CD. This agreement was entirely separate from the loan facility 

between the CD and the FC.  

vi. The whatsapp communications on which the CD has placed reliance 

was not with any of the partners of the FC and further, the 

communication nowhere mentions that it was for return of the loan 

amount.  

ANALYSIS & FINDINGS: - 

7. We have considered the contentions made on behalf of both the parties. 

As can be seen from Section 7(1) of the Code r/w the explanation provided 

therein, a Financial Creditor may file an application for initiating CIRP against 

a Corporate Debtor when a default occurs in respect of a financial debt. The 

said provision reads thus: -  

 “7. Initiation of corporate insolvency resolution process by 

financial creditor. —  

(1) A financial creditor either by itself or jointly with other financial 

creditors may file an application for initiating corporate insolvency 

resolution process against a corporate debtor before the 

Adjudicating Authority when a default has occurred. 

Explanation. —For the purposes of this sub-section, a default 

includes a default in respect of a financial debt owed not only to 

the applicant financial creditor but to any other financial creditor 

of the corporate debtor.” 

8. The definition of ‘financial debt’, as provided under Section 5(8) of the 

Code, means disbursal of any debt against the consideration for the time value 



IA. No. 5731/2024 in CP (IB)- 72/(ND)/2024  

M/s A-One Homes Vs. M2M Buildtech Pvt. Ltd.  

Page 11 of 36 

 

of money and includes money borrowed against the payment of interest. The 

Section 5(8) of the Code reads thus: -  

“5. Definitions. – In this part, unless the context otherwise 

requires, - 

[…] 

(8) “financial debt” means a debt alongwith interest, if any, which 

is disbursed against the consideration for the time value of money 

and includes—  

(a) money borrowed against the payment of interest;  

(b) any amount raised by acceptance under any acceptance 

credit facility or its de-materialised equivalent;  

(c) any amount raised pursuant to any note purchase 

facility or the issue of bonds, notes, debentures, loan stock 

or any similar instrument;  

(d) the amount of any liability in respect of any lease or hire 

purchase contract which is deemed as a finance or capital 

lease under the Indian Accounting Standards or such other 

accounting standards as may be prescribed;  

(e) receivables sold or discounted other than any 

receivables sold on nonrecourse basis;  

(f) any amount raised under any other transaction, 

including any forward sale or purchase agreement, having 

the commercial effect of a borrowing;  

(g) any derivative transaction entered into in connection 

with protection against or benefit from fluctuation in any 

rate or price and for calculating the value of any derivative 

transaction, only the market value of such transaction shall 

be taken into account;  

(h) any counter-indemnity obligation in respect of a 

guarantee, indemnity, bond, documentary letter of credit or 
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any other instrument issued by a bank or financial 

institution;  

(i) the amount of any liability in respect of any of the 

guarantee or indemnity for any of the items referred to in 

sub-clauses (a) to (h) of this clause;” 

9. In Pioneer Urban Land & Infrastructure Ltd. vs. Union of India 

[(2019) 8 SCC 416], the Hon’ble Supreme Court held that for the purposes of 

Section 5(8) of the Code, the disbursal must be against consideration for “time 

value of money” from the lender to the borrower who then utilizes the money. 

The relevant excerpt of the judgment reads thus: -  

“61. The definition of “financial debt” in Section 5(8) then goes on 

to state that a “debt” must be “disbursed” against the 

consideration for time value of money. “Disbursement” is defined 

in Black’s Law Dictionary (10th ed.) to mean:  

“1. The act of paying out money, commonly from a fund or 

in settlement of a debt or account payable. 2. The money so 

paid; an amount of money given for a particular purpose.”  

In the present context, it is clear that the expression “disburse” 

would refer to the payment of instalments by the allottee to the 

real estate developer for the particular purpose of funding the real 

estate project in which the allottee is to be allotted a 

flat/apartment. The expression “disbursed” refers to money 

which has been paid against consideration for the “time value of 

money”. In short, the “disbursal” must be money and must be 

against consideration for the “time value of money”, meaning 

thereby, the fact that such money is now no longer with the lender, 

but is with the borrower, who then utilises the money […].”  
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10. In the facts of the present case, the Respondent/ Corporate Debtor has 

not disputed the existence of the agreement dated 31.05.2022 which is 

enclosed as Annexure A-3 to the captioned petition. The title of the agreement 

reads “Loan Cum Finance Agreement”. The terms of the agreement clearly 

shows that the First Party to the agreement viz. ‘M/s M2M Buildtech Pvt. Ltd.’ 

secured financing from the Second Party to the agreement viz. ‘A One Homes’ 

with a condition that the First Party shall repay all the amount which the 

Second Party had provided with interest at the rate of 12% p.a. Relevant 

excerpt of this agreement reads thus: -  

 

[…] 
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11. It can also be seen from the agreement dated 29.10.2022, enclosed as 

Annexure A-4 to the captioned petition, that the agreement dated 31.05.2022 

was a loan cum finance agreement and it was further acknowledged therein 

that there had been a default on the part of the CD to repay the amount 

extended by the FC. It was further recorded in the agreement dated 

29.10.2022 that if the CD could not repay the defaulted amount, certain 

plotted lands belonging to CD were to be allotted to the FC in lieu of the 

outstanding amount. Relevant excerpt of the agreement dated 29.10.2022 

reads thus: -  
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[…] 

 

 

 

[…] 



IA. No. 5731/2024 in CP (IB)- 72/(ND)/2024  

M/s A-One Homes Vs. M2M Buildtech Pvt. Ltd.  

Page 18 of 36 

 

12. The Respondent/ CD in the reply dated 06.04.2024 has also admitted 

the existence of the aforesaid agreement and further acknowledged that it was 

required to pay back the entire amount paid by the FC in settlement of court 

cases of the CD. Relevant excerpt of the reply reads thus: -  

“4. It is submitted that before delving into these questions and 

provisions of the Code, it is vital to bring on record correct factual 

position which pertains to present Company petition. A brief 

factual background of the present matter is as follows: 

BRIEF BACKGROUND:  

[…] 

f) That thereafter, the Loan cum Finance Agreement dated 

31.05.2022 was executed between the Financial Creditor 

and the Corporate Debtor and as per the same, the 

Financial Creditor is financing the Corporate Debtor for 

settlement of the litigations pending against them before 

various Courts and further for financing the residential 

Deen Dayal Jan Awas Yojna on the said land. That as per 

the said agreement the Corporate Debtor was required to 

pay back the Financial Creditor the entire amount paid by 

the Financial Creditor in settlement of Court cases within or 

outside the Court.” 

13. In view of the above, this Tribunal is of the view that the financial facility 

extended by the Financial Creditor to the Corporate Debtor, in terms of the 

aforesaid agreement dated 31.05.2022, was in the nature of a ‘financial debt’ 

for the purposes of the Code.   

14. As can be seen from the provisions of Section 7(3) of IBC, 2016, while 

considering admission of the application filed under Section 7, we need to 
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satisfy ourselves as to whether the record of default is enclosed with the 

petition. The Section 7(3) reads thus: -  

“7. Initiation of corporate insolvency resolution process by 

financial creditor.— 

[...]  

(3) The financial creditor shall, along with the application furnish-  

(a) record of the default recorded with the information utility 

or such other record or evidence of default as may be 

specified;  

(b) the name of the resolution professional proposed to act 

as an interim resolution professional;  

(c) any other information as may be specified by the Board.” 

15. In the facts of the present case, the Financial Creditor has enclosed the 

loan recall notice dated 24.11.2023 at Annexure A-9 to the petition as 

evidence of the default in repaying the loan amount. Relevant excerpt of the 

same reads thus: -  

“SUB: LOAN RECALL NOTICE  

REF: Loan-cum-finance facility availed by M2M Buildtech Private 

Limited vide Loan-cum-Finance Agreement dated 31-May-2022 

Dear Sir/Madam,  

1. We refer to the sanction of loan-cum-finance facility under the 

Loan Cum Finance Agreement dated 31.05.2022 (hereinafter 

referred to as the "said Agreement"), vide which, we, M/s A One 

Homes, a partnership firm duly registered with the Registrar of 

firms and societies, Haryana (hereinafter referred to as the 
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“Lender”), upon your request, had granted Loan/Finance 

Facilities to you the Addressee i.e. M2M Buildtech Private Limited 

(hereinafter referred to as the “Borrower”) represented through 

its Director/Authorised Person Mr. Rakesh Sharma (via Board 

Resolution dated 28.01.2022 and General Power of Attorney 

dated 07.02.2022 from land owners' of your project (document 

registered via document no 53, at Sub Registrar office Sampla, 

Rohtak, Haryana).  

2. That, you (the Borrower), were under extreme financial 

hardships and you had approached and requested the lender, to 

rehabilitate your company, to get the company's project land 

detached from the court, to settle the court litigants against your 

company, to settle your company's financers outside the court for 

their previously booked flats. You, the Borrower, requested loan 

for the same, and we, the Lender had granted Loan/Finance 

Facilities in the shape of transferring the loan amount, on your 

behalf, directly into the accounts of your court litigants and your 

financiers/litigants/flat buyers outside the court, on behalf of 

you/the addressee i.e. M2M Buildtech Private Limited, and we 

had thus transferred the total loan amount (to the court litigants 

and outside court litigants) for a sum of Rs. 14,11,46,600/- 

(Rupees Fourteen Crores Eleven Lakh Forty-Six Thousand and Six 

Hundred Only) vide the aforementioned agreement executed 

between Lender and You, the addressee as the Borrower on terms 

and conditions fully mentioned in the said Agreement dated 

31.05.2022. 

3. That the details of the total loan/finance facilities for a sum of 

Rs. 14, 11,46,600/- (Rupees Fourteen Crore Eleven Lakh Forty-

Six Thousand and Six Hundred Only) granted to the Borrower are 

attached herewith as Annexure A.  

4. That the details of the outstanding loan/finance, due from you 

(the Borrower), which are in default, amounting to Rs. 
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6,11,78,103/- (Rupees Six Crore Eleven Lakh Seventy-Eight 

Thousand One Hundred and Three Only) are attached herewith 

as Annexure B.  

5. That you, the Borrower accepted the terms and conditions of 

the aforesaid Agreement inter alia agreeing to pay interest, along 

with the principal amount on the due dates as per the terms of the 

said Agreement.  

6. That you, the Borrower was required to comply with the terms 

and conditions of the said Agreement as well as to maintain the 

said finance facilities and to repay the principal, together with 

interest amount to the Lender in the said credit facilities. However, 

you the Borrower had failed to maintain financial discipline in 

your loan cum finance facilities, despite repeated requests and 

follow-ups, and you, the addressee have failed to repay the said 

loan amount. That since the different repayment dates were not 

honoured by the Borrower, and thereafter, the Lender and the 

Borrower finally sat together in the month of May, 2023, and 

finally, upon last payment of Rs. 37,70,000 (Rupees Thirty-Seven 

Lakh Seventy Thousand only) as made by the Borrower to the 

Lender via RTGS Ref No. UTIBR52023052200357711 on dated 

22.05.2022, a final balance amount of Rs. 5,84,48,328/- (Rupees 

Five Crore Eighty-four Lakh Forty-Eight Thousand Three Hundred 

and Twenty-Eight Only) against the said Loan/Finance amount 

was arrived at between the parties to be due and outstanding for 

immediate payment by the Borrower to the Lender, and for the 

said balance amount of Rs. 5,84,48,328/-, a cheque bearing 

number 000923 from account no. 912020064423225 of the 

Borrower of Axis Bank Ltd., amounting to Rs. 7,40,00,000/- (Rs. 

Seven Crore Forty Lac Only) dated 22.05.2023, was issued in 

favour of the Lender i.e. A - One Homes (This cheque amount 

included the above said outstanding due amount of Rs. 

5,84,48,328/- plus another amount of Rs.1,55,51,672/- (Rupees 
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One Crore Fifty-Five lakh Fifty-One Thousand Six Hundred and 

Seventy-Two only) for other adjustment among the parties). And, 

upon presentation of the said Cheque with the Bank of the Lender, 

the said Cheque got bounced and the same was returned along 

with cheque return memo dated 17.08.2023, reason for return 

mentioned in return memo as "FUNDS INSUFFICIENT". And hence, 

the default occurred on 17.08.2023 due to the non-payment of the 

principal and its interest on the amounts which were due and 

outstanding.  

7. In these circumstances, the Lender hereby cancels all 

outstanding commitments under or in connection with the said 

Agreement, and hereby recalls the loan-cum-finance facilities 

granted to you, the Borrower, and invoke its rights under the said 

Agreement as well as all its rights under the law, and call upon 

you the Borrower, to repay the entire outstanding due amount of 

Rs. 6, 11,78, 103/- (Rupees Six Crore Eleven Lakh Seventy-Eight 

Thousand One Hundred and Three Only), including interest, as on 

date 30.10.2023, together with penal interest, until realization of 

the entire amount of outstanding dues, within 7 days from the 

date of this notice.  

8. That the Lender further reserves its rights to call upon you the 

Borrower, to re-pay contingent liabilities (if any) in the event any 

claim arises in future, or in the event of default.  

9. Please take notice that, in case of non-payment of the 

demanded amount within a period of 7 days from the date of this 

Notice, the Lender shall be constrained to initiate appropriate legal 

proceedings, under the applicable laws for all costs, charges and 

expenses, including for non-payment of the above stated dues 

within the stated time, besides any remedy as available under the 

Civil Laws as well as under the Indian Penal Code read with Code 

of Criminal Procedure, at your own risk as to the costs and 

consequences.”   
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16. Thus, the Applicant/ FC has espoused that the date of default is 

17.08.2023 when the cheque issued by the CD for repaying the outstanding 

amount bounced. The factum of the loan facility extended in terms of 

agreement dated 31.05.2022, subsequent part payments by the FC and 

dishonoring of cheque issued by CD on 17.08.2023 has been mentioned in 

the aforesaid loan recall notice dated 24.11.2023. It is pertinent to note that 

the CD in its reply has not provided any response qua aforementioned loan 

recall notice. Rather, it has primarily stated in its reply that the contention of 

the FC is untenable as a cheque bearing the same number i.e. 000923 was 

encashed as payment to Haryana Real Estate on 16.02.2023. To buttress the 

plea, the Respondent/ CD has enclosed a copy of the bank statement as 

Annexure R-3 to the reply, relevant excerpt of which reads thus: - 

 

 

[…] 
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17. To counter the aforesaid plea of the Respondent/ CD, the Financial 

Creditor in its rejoinder submitted that the aforesaid bank statement is 

incorrect and the CD/ Bank Manager should be put to strict proof of providing 

the original cheque bearing no. 000923 or provide a true copy of the same. 

The FC further submitted that once the cheque bearing no. 000923 was 

dishonored, it initiated proceedings against the CD under Section 138 of the 

NI Act, 1881 before Ld. Judicial Magistrate, Rohtak, Haryana. The FC has 

also enclosed a court- certified copy of the cheque bearing no. 000923, the 

memo dated 17.08.2023 regarding dishonoring of said cheque as well as copy 

of the order dated 02.02.2024 passed by the Ld. Judicial Magistrate, Rohtak 

as Annexure P-3 (Colly.) to the rejoinder, which reads thus: -  

 
[…] 
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[…] 
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18. In view of the aforesaid contentions and documents relied upon by the 

parties, this Tribunal is of the view that there was a default in repayment of 

the financial debt owed to the FC by the CD. The documents filed by the 

Financial Creditor constitute ‘record of default’ in terms of Section 7(3)(a) of 

the Code. 

19. In Innoventive Industries Limited vs ICICI Bank Ltd [(2018) 1 SCC 

407], the Hon’ble Supreme Court had observed the scope and extent of the 

powers conferred with the Adjudicating Authority under Section 7 of the Code 

and held that in case of a Corporate Debtor who commits default, the 

Adjudicating Authority merely has to see from the records or evidence 

produced by the FC to satisfy itself that a default has occurred. Relevant 

excerpt of the judgment reads thus: -  

“29. The scheme of Section 7 stands in contrast with the scheme 

under Section 8 where an operational creditor is, on the occurrence 
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of a default, to first deliver a demand notice of the unpaid debt to 

the operational debtor in the manner provided in Section 8(1) of 

the Code. Under Section 8(2), the corporate debtor can, within a 

period of 10 days of receipt of the demand notice or copy of the 

invoice mentioned in sub-section (1), bring to the notice of the 

operational creditor the existence of a dispute or the record of the 

pendency of a suit or arbitration proceedings, which is pre-existing 

- i.e. before such notice or invoice was received by the corporate 

debtor. The moment there is existence of such a dispute, the 

operational creditor gets out of the clutches of the Code.  

30. On the other hand, as we have seen, in the case of a corporate 

debtor who commits a default of a financial debt, the adjudicating 

authority has merely to see the records of the information utility 

or other evidence produced by the financial creditor to satisfy itself 

that a default has occurred. It is of no matter that the debt is 

disputed so long as the debt is "due" i.e. payable unless 

interdicted by some law or has not yet become due in the sense 

that it is payable at some future date. It is only when this is 

proved· to the satisfaction of the adjudicating authority that the 

adjudicating authority may reject an application and not 

otherwise.” 

(Emphasis Supplied) 

20. Furthermore, the Hon’ble Supreme Court in the matter of M. Suresh 

Kumar Reddy V. Canara Bank, [(2023) 8 SCC 387] held that once the 

Adjudicating Authority is satisfied that the default has occurred, there is 

hardly a discretion left with it to refuse the admission of the application under 

Section 7 of the Code. The relevant extract of the aforesaid judgement reads 

thus: - 

“11. Thus, once NCLT is satisfied that the default has occurred, there is 

hardly a discretion left with NCLT to refuse admission of the application 
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under Section 7. "Default" is defined under sub-section (12) of Section 3 

IBC which reads thus: 

"3. Definitions. In this Code, unless the context otherwise requires- 

…… 

(12) "default" means non-payment of debt when whole or 

any part or instalment of the amount of debt has become due and 

payable and is not [paid] by the debtor or the corporate debtor, as 

the case may be;" 

Thus, even the non-payment of a part of debt when it becomes due and 

payable will amount to default on the part of a corporate debtor. In such 

a case, an order of admission under Section 7 IBC must follow. If NCLT 

finds that there is a debt, but it has not become due and payable, the 

application under Section 7 can be rejected. Otherwise, there is no ground 

available to reject the application.” 

21. The particulars of debt and default have been mentioned in Part-IV of 

the captioned petition, which reads thus: - 
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22. In Part- III of the application, the Applicant has proposed the name of 

Mr. Akhil Ahuja to act as the Interim Resolution Professional. Relevant 

excerpt of the same reads thus: -  

 

 

23. It is also pertinent to mention that the aforementioned proposed IRP 

has submitted a declaration under Rule 9 of the Insolvency and Bankruptcy 

(Application to Adjudicating Authority) Rules, 2016 by way of Form 2 to 

indicate that no disciplinary proceedings are pending against him and he is 

eligible to be appointed as the RP qua the Corporate Debtor. The relevant 

excerpt of the same reads thus: - 
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24. As has been provided in sub-section (5) of Section 7 of IBC, 2016, where 

this Adjudicating Authority is satisfied that a default has occurred and the 

application filed under Section 7(2) is complete and there are no disciplinary 

proceedings pending against the proposed Resolution Professional, it may 

admit the application. Section 7(5) of the Code reads thus: -  

“7. Initiation of corporate insolvency resolution process by 

financial creditor.— 

[…] 

(5) Where the Adjudicating Authority is satisfied that—  
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(a) a default has occurred and the application under sub-

section (2) is complete, and there is no disciplinary 

proceedings pending against the proposed resolution 

professional, it may, by order, admit such application; or  

(b) default has not occurred or the application under sub-

section (2) is incomplete or any disciplinary proceeding is 

pending against the proposed resolution professional, it 

may, by order, reject such application:  

Provided that the Adjudicating Authority shall, before 

rejecting the application under clause (b) of sub-section (5), give a 

notice to the applicant to rectify the defect in his application within 

seven days of receipt of such notice from the Adjudicating 

Authority.” 

25. As far as the additional documents are concerned, on the basis of the 

same, we cannot arrive at any conclusion that the financial creditor could 

enter into any settlement with the corporate debtor regarding the amount 

referred to in Part- IV of the application. Besides, it is not the case of the 

Corporate Debtor that the amount referred to in Part -IV was never disbursed 

by the Financial Creditor to discharge the liability of the CD. Even the loan 

agreement entered into between the Applicant and the Respondent is not 

disputed by the CD. During the course of hearing, initially Mr. Kohli, Ld. 

Counsel for the CD argued that there is no evidence to show that the Applicant 

paid the amount to settle the liability of the CD, in terms of the court order, 

but subsequently, Mr. Abhishek Anand who could take over the argument 

from Mr. Kohli submitted that the amount was paid back by those to whom 

it was disbursed on behalf of the CD who settled the amount in terms of the 

court orders. The arguments could not inspire any confidence. When the 

additional documents sought to be filed by the CD do not substantiate that 
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there was any settlement regarding the loan amount referred to in the 

agreement, the same leads to an inference that there was transaction between 

the Applicant and the Respondent. On our direction, the parties filed their 

written submissions and along with the written submission filed on behalf of 

the FC, balance sheet is enclosed to show the liability of the CD. The relevant 

excerpt of the balance sheet reads thus: -  

 

 

[***] 
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26. In the facts and circumstances of the case, as noted above we are left 

with no option but to admit the present application. Ordered accordingly. 

27. In the wake, moratorium as provided under Section 14 of IBC, 2016 

is declared qua the CD and as a necessary consequence thereof the following 

prohibitions are imposed, which must be followed by all and sundry:  

(a) The institution of suits or continuation of pending suits or 

proceedings against the Respondent including execution of any 

judgment, decree or order in any court of law, tribunal, arbitration 

panel or other authority;  

(b) Transferring, encumbering, alienating or disposing of by the 

Respondent any of its assets or any legal right or beneficial interest 

therein;  

(c) Any action to foreclose, recover or enforce any security interest 

created by the Respondent in respect of its property including any 
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action under the Securitization and Reconstruction of Financial Assets 

and Enforcement of Security Interest Act, 2002;  

(d) The recovery of any property by an owner or lessor, where such 

property is occupied by or in the possession of the Respondent. 

28. As proposed by the Petitioner, Mr. Akhil Ahuja, having Registration No. 

IBBI/IPA-001/IP-P-02072/2020-2021/13213, is hereby appointed as IRP. It 

is further ordered that Mr. Akhil Ahuja, shall take charge of the CIRP of the 

Corporate Debtor with immediate effect and would take steps as mandated 

under the IBC, 2016 specifically under Section 15, 17, 18, 20 and 21 of the 

Code read with extant provisions of CIRP Regulations, 2016. 

29. The Petitioner is directed to deposit Rs. 2,00,000/- with the IRP to meet 

the immediate expenses. The amount, however, will be subject to adjustment 

by the Committee of Creditors as accounted for by Interim Resolution 

Professional and shall be paid back to the Financial Creditor.  

30. A copy of this Order shall immediately be communicated by the 

Registry/Court Officer of this Tribunal to the Petitioner /Financial Creditor, 

the Respondent/Corporate Debtor and the IRP mentioned above.  

31. In addition, a copy of this Order shall also be forwarded by the 

Registry/Court Officer of this Tribunal to the IBBI for their record.   

32. In the wake of the present order, I.A. No. 5731 of 2024 stands disposed.  

 

                -Sd-                                                             -Sd- 
     (ANIL RAJ CHELLAN)                      (ASHOK KUMAR BHARDWAJ) 
           MEMBER (T)                MEMBER (J) 


