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IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH - II

Company Petition (IB) No. 294/ND/2021

In the matter of:

Sections 9 of the Insolvency and Bankruptcy Code, 2016 read with
Rule 6 of the Insolvency and Bankruptcy (Application to the
Adjudicating Authority) Rules, 2016

AND

In the matter of:

Mr. P.L. Thomas

Accounts Manager

Amakan Overseas (P) Ltd.

R/o 27B, Pocket A, Dilshad Garden,

Delhi-110095 ) ...Applicant

VERSUS

M/s Amakan Overseas (P) Ltd.

Through Genreral Manager, kavi Goel,

Having Registered Office at:

Surya Plaza, 274 Floor,

K-185/1, Sarai Julena,

New Friends Colony,

New Delhi-110025 ...Respondent

ORDER DELIVERED ON: 06.06.2022

CORAM:
Sh. Abni Ranjan Kumar Sinha, Hon’ble Member (Judicial)
Sh. L. N. Gupta, Hon’ble Member (Technical)

PRESENT:

For Operational Creditor: Adv. Yashish Chandra

For Corporate Debtor: Adv. Abhishek Anand, Adv. Anandh
Venkataramani
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ORDER

AS PER: SH. ABNI RANJAN KUMAR SINHA, MEMBER (JUDICIAL)

1, The present petition is filed under Section 9 of Insolvency and
Bankruptcy Code, 2016 read with Rule 6 of the Insolvency and Bankruptcy
(Application to Adjudicating Authority) Rule, 2016 by the Applicant/
operational creditor, i.e. “Mr. P.L. Thomas” for initiation of Corporate
Insolvency Resolution Process against the Respondent/ Corporate Debtor
Company “M/s Amakan Overseas Put. Ltd.”.

2. In order to consider the claim of the applicant , we would like to refer

to Part-IV of the application and the scanned copy of which is reproduced

below:-

PART IV
PARTICULARS OF OPERATIONAL DEBT

TOTAL AMOUNT OF | 1. That the Applicant is appreaching this
DERT DETAILS OF Hon’ble Tribunal to demand payment in respect
TRANSACTIONS ON

ACCOUNT OF WHICcH |°f unpaid operational debt due from M/s

1 <—

DEBT FELL DUE, AND | Amakan Oversegs (P) Lid. (Corporate debtor) to
?Lﬁub;ﬁfr?zir ;"JE“CH the tune of Rs.1,93,73,695/- (One Crore Ninety
Three Lakhs, Sevenly Three Thousand, Six
Hundred and Ninety Five Only), with 18%
interest towards arrears of salary, cmo’lumm.ts
and other service benefits by the Applicant who
is a permanent e:rr_mployeé of the Company for the
last 15 years, but arbitrarily refused :o continue,
since November, 2020, during the present |
pandemic. A copy of the relevant extract of the
Company Master Data is enclosed herewith as

Annexure A to this Petition.

Company Petition (IB) No. 294/ND /2021
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2. That the Applicant was appointed as Asst.
Manager (Accounts) in the year 2005 and
promoted to the post of Accounts Manager.
Thereafter the Applicant was due for promotion
as General Manager from January 2020. The
Applicant went on requesting for promotion as
well as annual increments due from January
2020, but the Respondent/its senior officials
promised it will be done by next month and
again the following month; and thereafter the
Respondent/its senior officials never granted the
Applicant either the promotion or the increments
due as the pandemic set in but forced to

physically be present in the office even

ol

19
sometimes during lockdown. The Applicant had
also been asking for leave for some urgent
personal works, but the Respondentits senior
officials have been adamant not to grant them

even though there was about 90 days' leave

' encashment due in the leave account.

\

Company Petition (IB) No. 294/ND /2021
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3. That a Id-bour curfew was imposed
covering the entire Delhi, on 23.03.2020 and the
same was followed by the declaration of the 1*
Lockdown. It was continued through 31.05.2020.

4. That on 23.03.2020 itself the
Respondentiits senior officials compelled the
Applicant 0 attend 1o office. Thercafter
pamittedlowa‘kﬁomhmc.hwhuﬂt'
period of lockdown.

5. Even when the lockdown was still on, the
Respondent/its senior officials were compelling
the Applicant 0 attend the office physically
28.05.2020 after discontinuing the work-from-
home. All request to work-from home was not
acceded to. This continved for the following 4
moanths. Thus, during the pandemic, except for a
month or so when the Respondent/ its senior
officials had permitted the Applicant to work
from home, the Respondent/its senior officials

L
homs!
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P

| allowed the Applicant to work from home and

| were suspended during these days, and there

had forced the Applicant 10 come 10 work the |
following day whea the ‘lock-down' was
doclared, thercafter the Respoodemt  never

insdsted his physical presence through-out in the
office. It was with difficulty that the Applicant
was attending to the office.

6.  That the Applicant had been requesting
during this pandemic, o work from home and
sllow hitn to take leave against the leave
available in the leave account in order to anend
W duties of bome and manage Snencisl
problems. The Applicant had © pay the foes for
my children's college fecs, as fresh financial
yoar was %0 begin. His wife being a health
worker, could pot take any leave, and the
children were at home. The entire family was at
a high-risk category. Her salary is often delayed
during the pandcmic. Yet the Respondent/its
scobor officials were compelling me to sttend
office physically every day. The Metro services

after it was opened only for Government
employees. He was under scvere financial stress.
The Applicant continoed 0 request for
promotion and increments, and the reply was that

Company Petition (IB) No. 294/ND /2021
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the Respondent/its senior oflicials are not in a

position o grant them then; if the Applicant
wants them, he can leave the services with the

' Company.

{ | 7.  That since no leave was granted, nor
permitted to work from home, the Applicant had |
stated that be is unwilling to work, unless all the
arrears, like unpaid D.A. for 15 years, annual
increments, and payment in leu of the due
promotion, etc. are paid to tide up his financial
difficulties, as his financial condition was
deteriorating day by day. On 30.09.2020 the
Applicant called Mr. Kavi Goel the General
Manager, and repeated the requests. Again, when
the same request was made on 03.10.2020, he

was asked to give the details of the ducs. The
dues were in the tune of Rs. 35 lakhs.

8.  That on 08.10.2020 there was a discussion
on Phone about payment of dues as per the
details given. It was a joint call for further
discussion; thercafter it was decided to have
' further discussion on 12°. On that day when the
Applicant reached the office premises were |

! found locked. It was clarified kster by Mr. Goel

' that it was a temporary closure duc to some issue

|
s &
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AR
with the Respondent/ fis scnlor officlals |
themselves,

9. That when the roquest for payment of 35
lakhs was made on 15102020, the
Respondent/its senbor officials were sacing, 7The

then oll the dues will be given.’ 'I

10. That the Applicant was in scute financial
crisis, due to regular family expenses and the
salary was not forth coming. The Applicant was
le®t with no option but 1o send a mail to resign on
30102020, as the Applicant was contining
salary during pondemic and lockdown was
illegal. Still, the Respondent/its senior officials
did it because they wanted to get rid of
'mwmmmm
imminent; the Respondent/its senior officials had
therefore, tricked the Applicant into resignation,
promising 10 pay all the ducs, and putting
pressure by withholding salary dunng pendemac.

111, To his shock, the Applicant found that not

canly the promised ducs were paid, but also the
salary for the month of October was withheld.

gpomel

Company Petition (IB] No. 294 /ND /2021
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All further requests on phane made on 67, 9.

and 10® of November for payment as promised,
went unheard.

12.  That the Applicant then made a complaint
on 22.11.2020 o SHO in order to get some
payment, at least a part of what is promised. The
SHO on 25.11.2020 callied the Respondentits
senior officials and sppraised the financial
suggested to them, since the Applicant is
handling sensitive matters, it is better 0 have
some amicable scttlement. A copy of the
Complaint to SHO dated 22.11.2020 is enclosed

herewith as Annexure B to this Petition.

13. That in respoase to the same the
Respondent seat an email on 25.11.2020, stating
inter alia, (1) that the Applicant may collect the
salary for the month of October, and that “should
take care of your pressing financial stress’; and
(2) that “the Company ks ready and willing to pay
all dues that are dwe and payable as per law.” A
copy of the email dated 25.11.2020 of the Mr.
Kavi Goel is enclosed herewith as Annexure C
to this Petition. A mecting of Respondent/its

senior officials with SHO and the Applicant was

o™
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I 24
to take place on the following duy, but it could |
scnsor officials roquestod SHO 10 mediate, for an
amicable setlement.

14, Tha on 26.11.2020, the SHO called the

Applicant and informed that the Respondent/its
senior officials have some financial difficulties |

:opaythcmﬁummawudj
suggested that the Applicant should sectle the
matter with them and re-join the office, so that
with regular salary the Applicant should be able
o manage his presemt financial problesns.
Accoedingly, 0o 27.11.2020 the Applicant called
Mr. Goel, to enguire about when W join.

15. That the Applicant went to the office on
30.11.2020 and his salary cheque for the month
of October was given, though it was short
payment, as that did not include the D.A. and the
annual increments; but the Applicant was pot
sllowed 10 resume the work; neither Mr. Goel

}

nor Ms Oberoi was there. The Applicant was
informed that they will call him after they
comulted their lawyer. It was indicated that the
peTvious resignation was creating 3 peoblem, for

]

v
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16. Unfortunasely, the Applicant fall ill with
severe symptoms of Covid 19 and was tested
positive on 03.12.2020. The Applicant had told
the Respondentits scnior officials that he is
willing to join for work, after getting cured from
Covid 19.

17. Since none of the promises were
materialised and since they were not taking a
firm decision to let the Applicant resume the
office work, the resignation submitted was
withdrawn formally on 07.12.2020 by an email
for the reason that the same was made under
financial duress, promise of payment of ducs,
and the same has not yet become effective, since
mpa)mupoaﬁsodwufonbcmﬁm.A
copy of the said email dated 07.122020 is
enclosed bercwith as Anoexure D to this
Petition. It is pertinent to mention that
withdrawal of resignation was made before the
resignation became operative between the
partics. And, as such, the resignation has not
become effective, snd the employer-cmployee
relations has not been ceased between the
Applicant and the Company. This was not
responded 10 by the Respoadent/its senior

Company Petition (IBj No. 294 /ND /2021
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officials.

18. Since what was promised in the email
dated 25.11.2020 that “the Company is ready and
willing to pay all dues that are due and payable
as per law' was pot forthooming, the Applicant
requested a lawyer 10 send a logal Notice 1o the
Respondent/its senior officials, seeking to troat
him to be continuing in the service and pay the
salary amounting 0 Rs. 1,32,236/- for the month
of Nowvember, or in the alemative pay Rs
46,63,752/- with interest which was the ducs
accruing till then. A copy of the legal potice
dated 10.12.2020 is enclosed bherewith as
Annexure E to this Petition. The proof of
service thereof is enclosed herewith as

Annexure F 1o this Petition.

19. The Respondentits senior officials had
sent a back-dated reply, In which the
WM«OMMMWM
Applicant with criminal action. A copy of the
reply to the said legal notice, dated 10.12.2020
but received on 15112.2020 is enclosed herewith
as Annexure G to this Petition. A copy of the
back-dated legal notice dated 05.12.2020 aloog

with the document a1 P-7 received on 15.12.2020

Company Petition (IB] No. 294/ND /2021
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g —

| willing %0 sccept oll the dues and arears by way
?«amm“mmmm

is enclosed berewith as Annexure H 10 this
Petition. Subsequently after going through the
reply the Applicant had sent another legal notice
on 17.12.2020, reiterating that the resignation
letter had been withdrawn, and that the Applicant
is in continuity of service, and that the employer
employee relationship is subsisting ull the
Applicant s ouperunnueted asserding to the
Compeny rules. A copy of the sald legal notice
dated 17.12.2020 is enclosed herewhh as
Annexure | 1o this Petiion. The peoof of service
thereof is enclosed berewith as Ansexure J to
this Petiion. The Applicant hed SZad Tat be I8

good

20. That the Respondentits senior officials
had choson not 10 deny these facts, snd a3 »
result, the Applicant is permiued w0 contizm tn
service till superansuation. The Applicant is also
eatitied 10 promotion and Increment according to
the rules of the Company. Coatinued non-
peyment of salary is a eontinuing lisbility uwpen
the company; and such hability will rémdia With
the Company as a debt, which the onmpeny
legally owes 10 the employee, till the date of

T A
v
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superannuation, unless the matter is settled in

between, for which both the Applicant as well as

21. That causc of action against the Corporute
Debtor is a continuing one; it first arose on
30.02.2005, when the Corporate Debtor began
making defsult in payment to the Corporate
Creditor. Thereafter it continued when the

Corporate Debtor made defsult in making

pt)memo{thcahyforthemuthof
November 2020. It further coatinued when the
Corporate Debtor did not make the payment after
the legal potce dated 09.1.2021, and the

Demand Notice dated  10.02.2021. Hence this

<

22. The Demand Notice under Rule 5 of the
Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016 was seat on
10.02.2021, demanding the total defaulted

amount claimed from the Corporate Debeor,
Rs1.93,73,695/- (Ope Crore Ninety-Three
Lakhs, Seventy-Three Thousand, Six Hundred
mthety—FivoOnly).Acopyof:heuid

demand notice dated 10.02.2021 is eaclosed

berewith as Anmexure K 1o this Applicaton.

| ]

COMpany Feuton (1) NO. £94/ INL /2U4 1

Promt
Y
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The proof of service thereof is enclosed herewith |
a3 Asncxure L to this Application. In fact, the
total calculsted was wrong, and the same comes
sbout Rs. 3,04.92996/-; and that o0 without
adding the Sioancisl benefit that may sccrue from
the promotion of the Applicant 10 the next post
which was due since January 2020. A copy of
the Excel Sheet for the sane is enclosed as
Annexure M to this Petition Since the
Applicant is committed 10 what was stated o the
Demand notice, Lo, dues to the wune of Rs
Rs.1,93,73,695/-, the Applicant does not wish w
press the entire dues now correctly calculated.

23, That the Respondentits senior offichals
filed a reply dated 18.02 2021. A copy of e
reply dated 18.02.2021 10 the said demand notice
is enclosed herewith as Amnexure N to this
Potition. X is pertinent 1o mention here Gt the
Respondent/its senbor officials have reiterated
that they are willing, as had been stated befine,
to pay all the Jogal dues; the difference is only
with respect 10 the quantum of peyment.

Rs.1,93,73,695/- (One Crore Nincty-Three
Lakhs, Seventy-Three Thousand, Six Hundred
and Ninety-Five Only).

|
ot
14
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1. The Applicant is filing the present application

under Section 9 of the Insolvency and

Bankruptcy Code, 2016 and seeking to

process of the Respondent namely M/S
AMAKAN OVERSEAS (P)LTD.

3]

That as on today, a sum of Rs.1,93,73,695/-
(One Crore Ninety-Three Lakhs, Seventy-
Three Thousand, Six Hundred and Ninety-
Five Only), including 18% interest annually
from the date when the debt became due from
the Operational Debior,

3. That despite requests, the Operational Debtor
had failed to pay the legitimate ducs of the
Opcrational Creditor and in  these
circumstances, is filing the instant case.

AMOUNT CLAIMED TO | Rs.1,93,73,695/- (One Crore Ninety-Three
BE IN DEFAULT AND THE | Lakhs, Seventy-Threc Thousand, Six Hundred
| DATE ON WHICH THE |and Ninety-Five Only), including 18% interest
DEFAUL OCCURRED anaually from the date when the debt became
due.

Salary arrears :Rs. 10,797 888/-

Gratuity: Rs. 1,238,151/
DA Arrears: Rs. 6,098 999/-
Bonus: Rs. 925630/

Leave
encashment: Rs. 312977/

 Toeal R3.19,373,695-

This is out of total of Rs. 3,04,92 996/- vide, the
Excel Sheet enclosed ss Annexure M

Date of on which the default occurred:
From 15.01.2005 w0 01.11.2020 and onwards.

—l“a'b_

Company Petition (IB) No. 294/ND /2021
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The Respondent in its reply dated 13.08.2021 has submitted that:

i. The applicant has claimed different amount at different stages. In

this regard, the scanned copy of the paragraphs no. 6. 7 and 8 are
reproduced below:

6. At the outset it is important to note that the Applicant has been
claiming differing amounts at various times. As per Applicant-
Operational Creditor ’s own relied-upon-documents, on record —

a. On 03.10.2020 the disputed sum was “in the tune of Rs. 35 lakhs”
[@ para 7, page 21 of the said Application)

b. On 22.11.2020, in a complaint filed with the SHO, New Friends
Colony Police Station, New Delhi, the Applicant claimed that the
amount owed to him was Rs. 11,05,240/-

¢. On 09.12.2020, vide a Legal Notice the Applicant demanded a
sum of Rs. 46,63,752/-. (@ pg. 47, para 10 of the said
Application)

d. On 10.02.2020, vide the Demand Notice under Section 8, IBC

the Applicant demanded a sum of Rs. 1,93,73,695/- . [@ pg. 71

Company Petition (IB) No. 294 /ND /2021
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e. In the said Application, the Applicant has stated that *“in fact the
total calculated was wrong and the same comes to about Rs.
3,04,92,996/-" (@ para 22, page 29 of the said Application] and

the same is again stated at page 30 of the said Application.

7. Thus, as clearly shown, between 22.11,2020 and 10.02,2021, a mere
period of 2.5 months, the amount claimed, according to the Applicant
himself, has increased nearly 1900%, from 11 lakhs to 1.93 crores!
This amply and unambiguously demonstrates that all the Applicant’s
claims are absolutely whimsical and arbitrary, and the present
Application may be dismissed at the outset.

8. Assuch, itis submitted that even in the said Application the Applicant

has made equivocal averments regarding the disputed amount.

ii. That the application does not satisfy the minimum pecuniary

threshold of Rs. 1 Crore.

iii. That the equivocal averments at page 29 and 30 of the said
Application also show that in the present case, the Applicant-
Operational Creditor has not been able to even prima facie show
the existence of a “ claim” or “default’ as defined in the IBC,
especially since the Applicant has not filed any supporting
documents along with the said Application.

iv. That the Applicant has not filed any Employment Contract, Pay-
Slip, Salary Statement, Appointment Letter or any record
whatsoever to even prima facie suggest the dues payable to him by

the Respondent.

Company Petition (1B) No. 294/ND /2021
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v. That all the claims prior to three years from the date of filing of the
said Application are clearly barred by the limitation and the
remaining alleged dues, even assuming but not admitting the
contents of Annexure M, do not amount to more than Rs. 1 crore. In

fact, itis around Rs. 15 lakhs only.

vi. That there is a pre-existing dispute between the parties and the

Applicant was served with a “Notice of Dispute”.

vii, That the Demand Notice dated 10.02.2021 issued by the Applicant
is not in conformity with Rule 5 of the Adjudicating Authority Rules,
and therefore, the requirements of Section 8, IBC have not been

complied with.

viii. That the Applicant has not filed the Statement of Bank account
where deposits are made or credits received normally by the
operational creditor in respect of the debt of the corporate debtor’ as

required by Form 3 of the Rules.

ix. That the Applicant has deliberately mnot filed his
email/correspondence dated 30.10.2020 vide which he had
resigned from the Respondent, or the email of 02.11.2020 whereby

his resignation was accepted.

x. That the Respondent is willing, as it always has been, to bonafide
pay all the sums legally due to the Applicant based on the salary
drawn by him prior to his resignation and under any statute, as
applicable, which in any case will not cross the threshold of

initiation of proceedings under the Code.

That the Applicant in its rejoinder dated 23.10.2021 has submitted :
That all the salary slips for the salary that had been paid to the
Applicant every month from time to time, the Form 16 submitted by
the Respondents on behalf of the Petitioner, TDS deduction, payment

Company Petition (1B} No, 294 /ND /2021
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of income tax, Form 1 of the Gratuity Rules and EPF all indicate
salary deductions from the monthly salary of the Applicant, which
were done on the basis of Contract of employment between the
parties. Since all these deductions/ payments process were done
online, the concerned documents are available to the Respondent on
their record.

ii. That the resignation was a conditional resignation only.

ii. That the operational debt' to be calculated should be according to
the nuances of this special class of contract namely the 'contract of
employment .

iv. That the present 'contract of employment with the Respondent was
not a limited time contract; rather it was a permanent employment.
Such an employment could be terminated only if there was any
proved misconduct, which was not the case in the present
proceeding

v. That the Respondents have rightly deducted Rs. 22,532/- from the
salaries (which remained unpaid) of the Petitioner for the months of
November 20 to March 2021 and was deposited with the Department
concerned, vide the challan serial number No. 01295. No further tax
liability till the month of October 2020 was pending against
Applicant.

5 The scanned copy of the written synopsis filed by the applicant is

reproduced below:-

Company Petition (IH] No. 294 /ND /2021



I, After IS years of service, begun as Assistant Accounts
Manager, the differences started during the pandemic.
- The Applicant requested for work-from-home; not allowed.

- Even during lock-down he was asked physically to be present in
office.

- His wife a health worker tested positive,

- The family was in high-risk category; still leave requested was not
granted. '

- The financial burden increasgd, due to the school and college fees
for children.

[Paras 2 to 6 of the Application; List of Dates & Events)

2. This Application was filed on 11.02.2021.

Company Petition (IB) No. 294/ND /2021
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After hearing, the following Order was passed.

Order dated 06.08.2021:

“In the course of hearing, Mr. AnandhVenkataramani,
Advocate appeared for the Respondent and accepted the notice
on their behalf. Therefore, there is no need to issue notice
upon Respondent. In the Course of the hearing, we notice that
the Applicant has annexed the calculation sheet of the
outsianding dues, from page 89 to 97, which shows that the
Petitioner has claimed the outstanding dues from 05.07.2005
till the year 2029. Therefore, the Petitioner is well advised to
convince the Bench that the amownts shown in the calculation
sheet is deemed to be the defaulted amount, due and payabie
under 1BC.

"The Petitioner is also directed to file the documents basis on
which, he has claimed salary from 2005 to 2029. The
Respondent is directed to file the reply within a week along
with written synopsis. The Petitioner is also directed to a file
short synopsis along with the supporting document. List the
matter on 07.09.2021."
3. That thereafter the Applicant, by way of explaining that the
amounts shown in the calculation sheet is deemed to be the defaulted
amount, due and payable under IBC, filed 2 synopsis, and a
Rejoinder with the Documents as directed in the above stated order,
both on 23.10,2021.

4. That the arguments on behalf of the Applicant are as follows:

Company Petition (IB) No. 294 /ND /2021
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A. Operational Debt: ‘Operational Debt' has been defined as
follows: Sec. §. (21) "Operational debt means 2 claim in respect of
... Services including employment...' [Emphasis added]

- In this casc the ‘Claim’ is supported by Documents and admitted
facts.

B. Employment in the present case:
“1. You were employed by Amakan, which dealt in trading of
chemicals and other related products as an assistant accounts
manager in the year 2005 with total emoluments fixed at Rs.
14267 p.m. plus gratuity, comprising of basic salary of
Rs.8000.00HRA of Rs. 2300/-, Conveyance allowance Rs.
1,500/-, medical allowance of Rs. 667/-, special allowance of
Rs. 800/, and applicable bonus (Rs. 1,000.00) per mensem.
The said emoluments werce increased to 8 basic of Rs.
61,712.00 HRA of Rs. 19,131.00, conveyance allowance of Rs.
4,727.00,medical benefit of Rs. 1,542.00, special allowance of
Rs. 17,414.00, and applicable bonus @ 12.5 % of the basic
salary w.e.f 01.01.2019. Since then, your said emoluments
have remained the same.....
“2. You were solely in charge of all accounts relating to the
business of Amakan, and all books of accounts were
maintained by you, and the same were under your sole
control.” [Emphasis Added]
(Quoted from para | and 2 of the Notice of the Respondents
dated 05.12.2020, at pg. §2, vide, Annexure H annexed with the
Application.)

Company Petition (1B} No. 294/ND /2021
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C. The submissions in this regard are the following:

1. That the initial basic salary of Rs. 8.000.00 from the
year 2005 was duly increased as and when
increments/promotions became due, till Janvary 2019,
o Rs. 61,712.00.

2. [The pandemic started since April 2019; there was
delay in payment of salary, and the dues such as
gratuity, bonus, encashment of Jeave started to pile
up.]

3. The appointment of the Applicant as Assistant
Accounts Manager was under and in accordance
with the Company Rules applicable the employees/
officers.

Note: Respondents have invoked these
Rules, in their e-mail dated 02.11.2020 at Pg
34 at Annexure | of their reply.

4. That the services of the Applicant were on a
‘regular’/permanent basis, in the sense that it was not
temporary, nor ad hoc, nor on & contract for a limited
period.

S. From 2008 to 2019 there were several promotions; it
was @ simple ‘increase’ in emoluments. Now the
Applicant is due for promotion to General Manager
Accounts, vide, pg. 46 of Annexure ‘E’ to the
Application.

6. Such regular service could not have been terminated,
unless the employee/officer resigned, or removed
because of a proved misconduct, or the

L]
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employec/officer took voluntary retirement under
the Rules or retired on superannuation.

7. The resignation in this case was only ‘an offer to
resign’ and as such it was involuntary and with
condition of payment of all dues, and an offer to
resign.

D. Re resignation:

There was no “resignation” in the sense that the 15-ycar long service can come to 1

the Applicant had only communicated his “intention to resign,” in

writing of course, so that he may get some financial support. It was

only an ‘offer for resignation. That being so, the so-called letter dated

30.10.2020 was not a “voluntary and unconditional resignation”. It

was made out of frustration. The same was withdrawn before the same

was implemented. Because even after the communication of the

‘intention to resign,’ the same did not take effect as the ‘condition’ of

payment of all the dues were still to come even to date. In short, the

Applicant was not formally relieved from service formally, after

paying all the dues, as held by the courts. '

(@) The so-called resignation dated 30.10.2020 reads as follows: _
“I would like to inform you of my intention to resign from your company w

“Request you to clear my dues including salary, leave

encashment, gratulty and bonus for the year 2019-20 & 20-

[Pg. 3233 of Anmexure I (Colly) to the Reply dated 13.08.21.]

(b) The said intention to resign was submitted on 30,10.2020 was
ncither voluntary nor un-conditional; it was made on the basis
of & promise that the Respondents would pay all the dues, once
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resigned. The Applicant was asked to resign in order to get all
the dues to meet his financial difficulties. Yet, as soon as letter
of resignation was received, the Respondents withheld that
month's salary as well st once, [Pg.8] and paid only at the end
of the next month; that was after the Applicant complained to
SHO: _

(c) The dues including salary, leave encashment, gratuity and
bonus for the year 2019-20 & 20-21......22.11.2020 etc were
not forth coming. The Petitioner then on 22.11.2020,
approached SHO with a complaint for gratuity arrcars, a
statutory remedy. SHO called the Respondents and requested
to arrive al a compromise, [Pg. 64 of Annexure ‘H'Jas the
Company was not in a good shape financially, and the
Applicant was asked to re-join, for the time being. Respondent
then paid only the balance salary for the moanth of October
salary on 30.11.2020, “to ward off any immediate financial
distress you may have.” [Pg. 65of Annexure 'H'/ 42 of
Annexure C.]

(d)Even on 25.11.2020, the Respondents have acknowledged the
financial stress the Applicant was going through, and
expressed only willingness to pay all the dues, but the actual
payment never came by. [vide, email dated 02.]2.2020 at
Annexure ‘C’, Pg. 42 of the Application.]

(e)Even after submission of the intention 10 resign, with the
condition that the Respondents must release all the dues, the
Respondent on 05.12.2020 demanded inter alia the following,
by adding three more conditions on their own for the payment
of dues: (1) that the Pelitioner shall sent an apology
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individually to all the Directors of the Company; (2) that the
Petitioner shall "execute a settlement agreement .... that all
dues are paid...and you have no further claim against my
client.” (3) that “withdraw any and all complaints made by

you as the matter is settled to mutual satisfaction ....", vide, .
para 8 of the notice dated 05.12.2020, at Pg. 660f Annexure

‘H'.

(f)It is o be noted that these conditions were imposed after
acknowledging in the same letter dated 05.12.2020, Respondent
admitted: “You were only willing to sign a no dues
certificate, once all your dues are paid to you."{vide, para
5°q’ of the notice dated 05.12.2020, at Pg. 890of Annexure ‘H')

(@1t was after these when the Applicant was not getting e/ rthe
terminal benefits such as gratuity, provident fund, eic,that he
withdrew the so-called resignation on 07.12.2020,/Pg. 33 of
Annexure I (Colly) to the Reply dated 13.08.21.J[44 of
Annexure D to the Application.]

(h)A Division Bench of the Delhi High Court, consisting of
Hon'ble the Chief Justice and Hon'ble Mr. Justice Sanjiv
Khanna, in /ndian Towrism Development vs Sri Kant Sharma,
had held that acceptance of a non-voluntary and conditional
resignation can be withdrawn in certain circumstances. These
were held so after relying on two Supreme Court judgements.
At Para 22, it was pointed out fromPower Finance Corporation
Lid. v, Pramod Kumar Bhatia, (1997) 4 SCC 280, as follows:

B, sived It is now scttled legal position that unless the
employee is relicved of the duty, after acceptance of
the offer of voluatary retirement or resignation, jural

(]/,
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relationship of the employee and the employer does
not come to an end. Since the order accepting the
voluntary retirement was a conditional one, the
conditions ought to have been complied with. Before the
conditions could be complied with, the appellant
withdrew the scheme. Consequently, the order accepting
voluntary retirement did not become effective.”

() Again at para 25, it was pointed out fromgSrikant SM
v.Bharath Earth Movers Ltd., (2005) 8 SCC 314, that Even
though he had resigned on 04.01.1993, 'the appellant had
asserted that he bad not received terminal benefits such as
gratuity, provident fund, etc, It is thus proved that up to 15-
1-1993, the appeliant remained in service. If it is so, in our
opinion, as per settled law, the appellant could have withdrawn
his resignation before that date. It is an admitted fact that a
letter of withdrawal of resignation was submitted by the
appellant on 7-1-1993. It was, therefore, on the Company to
giveefTect to the said letter. By not doing so, the Company has
acted contrary to the law and against the decisions of this Court
and hence, the action of the Company deserves to be quashed
and setaside. '

(k) In short, unless the employee is relieved of the duty, by
paying all the terminal benefits such as gratuity, provident
fund, etc, after acceptance of the offer of resignation, jural
relationship of the employee and the employer does not come

1o an end.
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(I) The Portioner sent a legal notice on 17.12.2020, requesting to
consider him to be in continuous service, and demandedthat the
Company pays him all the dues, such as arrcars of salaries, all
pending D.A payments, Gratuity, Bonus, and leave encashment ctc.
which now comes to Rs. 46,63,752/-. [vide Annexure ‘I' Pg,_690f the
Application] This notice was not replied to.Thercfore the
‘acceptance’ of a non-voluntary and conditional resignation in such
circumstances cannot be held to be legal acceptance of resignation.

(m) The submission of the Applicant is that they have accepted
continuity in service by not denying the demand for the same by a
legal notice: The legal notice dated 17.12.2020, [Pleaded, vide para
19 and 20 Pf Part 1V] stated that ‘now he tested positive and not
able to attend office..."; also stated “you must treat my client with
continuity in service..."] Vide. Pg 69 of Amnexure 'I' of the
Application. This legal notice was not replied to.

(n) By their subsequent action, it was found, vide the Return filed on
20.07.2021, that they accept that the Applicant continued in service;
and the Respondents have rightly deducted, by way of TDS of Rs.
22,532/~ from the salaries (which remained unpaid) of the Petitioner
for the months of November, December 2020, and for January,
February, March 2021, and was deposited with the Department
concemed, vide, the challan serial number No. 01295, [Vide, the
Document annexed as Annexure ‘P’ to the Rejoinder, filed on
23.10.2021, 4t pg. 38.)
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E.  Effect of Withdrawal of Intention to Resign, begore the
Applicant is relieved of the duty, by paying all the terminal
benefits and other dues, etc:

(i) The inteation to resign given on 30.10.2020 was withdrawn,
before the Applicant was relieved of the duty, by paying all the
terminal benefits and other dues, etc.Thercfore, the Applicant is
entitled to continue in the service, till superannuation in the year
2029, in accordance with Rules of the Respondent Company, until
removed because of proved misconduct under the Rules. The
Applicant is also entitled to promotion and increments according to
the Rules of the Company. Continued non-payment of salary is a
continuing liability upon the company; and such liability will remain
with the company as a debt, which the company owes to the
employee, Lill the date of superannuation....[Pleaded at Pg. 27, para
20 of Part IV of the Application.] Respondents have invoked these
Rules, in their e-mail dated 02.11.2020 at Pg 34, at Annexure [ of

their reply.

(i) The further submissions of the Applicant are as follows:

a) That he was not allowed to re-join, nor salary was
paid to him since November 2020, even after informing that he
was tested positive, and even though part of his salary by way
of TDS was deposited with the concerned Department.

b) He was thus virtually removed from service,
without any notice, and without informing him about why he
was removed/discontinued. This amounts to ‘wrongful
removal/dismissal’ from regular/permanent service.

f
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¢) That hjs catitlement ¢o Compeasation for the
femaining period of service, ie., till superannuaﬁon. is
fecognised by the Superior Courts,

) This entitlement o COmpensation till
Superannuation js )5 named as ‘futyre’ Payments, in those
Judgments,

at Madras, vide, Writ Petition No. 8687 of 1985, in the
judgement given on 29-08-1990, ((1991) 2 ML) 304 s [1991]

respondent on Superannuation,
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wages from the date of termination and is also eatitled to future
wages. [ vide, Para 35) ~

B.  In another judgement from the High Court of Delhi, given
on 12-07-1994, in S p Bhatnagar vs. Indian Ol Corporation,
(1994 3 AD (Delhi) 898 : 1994 (30) DRJ 374] it was held that

A4

v
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the plaintiff is entitled to Rs. 6,05,142. 27p. as fuy back wages,
perks  and Pensionary  benefits till the date of his
Superannuation on 28July 1984 [ vide, Para 19]

of the Engineering Department. On some charges he was put
under. suspension on 29 September 1967 and in consequence of
a departmental eaquiry held against him by the defm;dant he
was dismissed formn service on 24 December 1973 with

three judge Bench consisting of Hon'bje Justice D. A, Desai ,
Hon'ble Justice V. B. Eradi » and Hon'ble Justice V.
Khalid[(2) SCALE 370 ; AIR 1985 SC 143 ; 1985 A7)uris;
1985 LABIC 394 (1985) 1 SCC 118 » (1984) 42 CTR (SO

14
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6. That the scanned copy of the two written submissions filed by the
respondent is reproduced below:

WRITTEN SYNOPSIS ON BEHALF OF THE RESPONDENT
PURSUANT TO ORDER DATED 16.03.2022

1. The Application under Section 9 of the Insolvency and Bankruptcy Code,
2016 (IBC) filed by the Applicant deserves to be dismissed at the outset for
the following reasons (i) applicant’s own documents demonstrate that the
claim is admittedly below the threshold of Rs. | crore, and the present
application has been filed based on a self-serving arbitrary calculation sheet
for a period from 2005 till 2029 solely to cross the threshold of Section 4: (ii)
there are no documents whatsoever on record to support the claims made in
the Application despite specific opportunity being provided vide order dated
06.08.2021; (ii1) there is a dispute as to the amounts owed to the Applicant,
prior to the issuance of the notice under Section 8 of the IBC, (iv) the
Application is an abuse of process of law, as there is a gross misrepresentation
and the Applicant has lied on affidavit that no notice of dispute had been
served upon the Applicant; and (v) the Application is not compliant with the
IBC and the Insolvency and Bankruptcy (Application to Adjudicating
Authority) Rules, 2016 (Rules). In addition, the Applicant has concealed key

correspondence with the Respondent. A brief background is provided below.

—

Date Particulars / Event

2005 Applicant hired as an accountant — there was and has never
been any appointment letter or contract of employment.

He was paid salary on a monthly basis, with increments ‘

and bonuses that were given to him from time to time, on
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[ the discretion of the Company, as was the case other

. employees similarly placed.

30.112020 | The Applicant resigned from the position of ‘Manager,
Accounts’ then drawing a salary of Rs. 1,04.526/- (which
included the allowances).

(Pg. 31-33 of Respondent’s Reply)

02.112020 | Respondent accepted the resignation (Pg. 34 of

Respondent’s Reply)

22.11.2020 | After email exchanges on arbitrary sums claimed by the
Applicant, and denied by the Respondent, Applicant filed
a complaint at the SHO, New Friends Colony Police
Station, New Delhi (dnnex. B @ Pgs. 39-41 of the
Application), claiming that Rs. 11,05,240/- was due to

him as per his calculations.

| 23.11.2020 | The Applicant purportedly made “complaini to the

controlling Authority about the non-payment Gratuity in

‘ Form I of the Payment of Gratuity Act’ (see para 7 of the

Annex. E of the Application @ Pg. 46).

25.11.2020 | Email of the Respondent warning him against any pressure
tactics such as police complaints, and stating that whilst

legal dues would be paid to him, arbitrary sums claimed

shall not be tolerated. The Applicant also demanded
‘ passwords to financial documents which were being
‘ withheld by the Applicant (dnnex. C of the Application
(@ Pgs. 41-43) On the same date, the Applicant responded

‘ stating that he will hand over the passwords only when his
dues are cleared (this email of 25.11.2020 is @ Pg. 103 of

the Application)

05.12.2020 | Legal Notice sent on behalf of the Respondent to the

Applicant. denying the arbitrary claims (Annex. H of the

Application @ Pgs. 52-67).
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07.12.2020 | Applicant attempted to rescind his resignation (Annex. D—‘

of the Application @ Pg. 44).

09.12.2020 | Legal Notice sent on behalf of the Applicant to the

Respondent, claiming Rs. 46.63.752/- as due to him
(Aunex E of the Application @ Pgs. 45-47).

10.12.2020 | Legal Notice sent to the Applicant, once again denying the
claims made in the above notice as fanciful (dnnex. G of

the Application (@ Pgs. 49-51).

17.122020 | Legal Notice sent on behalf of the Applicant to the
Respondent, reiterating the claim of Rs. 46,63.752/- as due

to him (Annex I of the Application @ Pgs. 68-69).

10.02.2021 | Notice under Section 8 of the IBC sent by the Applicant,
without enclosing the basis (as statutorily required) of

claiming the arbitrary sum of Rs. 1,93,73,695/-.

18.02.2020 | The Respondent replied with a Notice of Dispute,
highlighting the aforesaid correspondence and legal
notices, and specifically at paras 8 and 9 therein, claimed
| that the said reply must be treated as Notice of Dispute
under Section 8(2) of the IBC. The Respondent stated that

as per its calculations, a sum of Rs. 8.53.015/- was owed

to him. (Pg. 100-101 of the Application)

09.03.2020 | The Applicant filed the present application under Section
9 of the IBC without any documents in support of his
claims, concealing some key correspondence, stating
falsity in an affidavit that no notice of dispute has been

served upon the Applicant, and now claiming a fanciful

sum of Rs. 3,04, 92.996/-.

2. From the above narrative the following aspects become apparent: —
a. that the Applicant has been claiming arbitrary sums throughout the
period. ranging from Rs. 11 lakhs on 22.11.2020 to Rs, 1,93 Crores on

10.02.2021, a whopping 1900% increase! ;
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b. The Applicant has no legal basis for his claims from 2005 1o 2029 (no
contract, pay slip, or any document or provision of law he can rely on) -
as is evident from his response to Para 6 in Part V of the S, 9 Application
atPg. 31;

¢. These arbitrary and inflated sums are being claimed solely to cross the
threshold of Section 4 of the IBC:

d. The Applicant has concealed the email of 30. 10.2020, and his resignation
letter, and has concealed the fact that the resignation was accepted on
02.11.2020.

e. The applicant has made a knowingly false statement affidavit (see para 5

at Pg. 37 of the Application), whereas at para 9 of the Reply dated

18.02.2021 (@ Pg. 100-101). the Respondent had specifically pointed out
the pre-existing dispute and that the said reply must be treated as a notice
of dispute under Section 8(2) of the IBC.

3. In addition to the above, and in response to the Application and the Oral

Arguments on 16.03.2022. the Respondent makes the following

submissions:

a. The counsel for the Applicant attempted to argue that the email of 30.10.2020
(Pg. 31-33 of Respondent’s Reply) was only an intention to resign, and not a
resignation itself, and therefore the Applicant is still an employee of the
Respondent and can claim sums up to his alleged superannuation. This is
blatantly false. Aside from the fact that the Applicant is not a government
servant and that such service law concepts find no applicability here
(especially when he places no document on record to demonstrate terms of
his service), the Applicant himself contemporaneously called it his
resignation letter (Pg. 31 of the Respondent’s Reply) and the contents of the
letter also make the finality of the resignation amply clear;

b. The Hon'ble Tribunal specifically asked the Applicant whether there was
anything in support for the claim ofa continuing cause of action. To this, the
Applicant had no response, other than to state that he never resigned and
therefore, has the right to claim all dues till superannuation. There s

absolutely no continuing cause of action - there is no legal obligation based

on statute, case law, or even any contract that the Applicant has placed any

Company Petition (IB) No. 294 /ND/2021



Page 37 of 57

5

reliance on for such a claim. His claims are based on a self-serving fabricated
document where is has arbitrarily claimed sums owed to him under all kinds
of heads without any basis in fact or law whatsoever, simply to cross the
threshold of Section 4,

c. There is a dispute regarding the sums owed to the Applicant (which in any
case are below the threshold) well before the Applicant issued the notice dated
10.02.2020 under Section 8 of the IBC. This was specifically pointed out in
the Respondent reply / Notice of Dispute dated 18.02.2020 (Pg. 100-101 of
the Application). If there is a notice of dispute, and if the dispute is genuine
and not illusory or moonshine, the Hon'ble Adjudicating Authority is bound
by Section 9 of the IBC to reject the Application. It has been held by the
Hon'ble National Company Law Appellate Tribunal (NCLAT) in Anuj
Khanna v, Vishwa Naveen Traders, Company Appeal (AT) (Insolvency) No,
555 of 2020 (order dated 25.11.2020), and Mycra Systems v. Masters India,
Company Appeal (AT) (Ins.) No. 823 of 2020 (order dated 12.04.21), that
exchange of emails and legal notices prior to the S. 8 Notice, where the sums
claimed are disputed, would amount to a pre-existing dispute, thereby
disentitling the admission of any application under Section 9 of the IBC.

d. the Applicant has deliberately issued an incomplete Demand Notice,
particularly, the Applicant has deliberately omitted to provide information at
para 3, 6 and 7 of the Demand Notice dated 10.02.2021. Such information is
at the heart of the present dispute, The Applicant has not even enclosed copies
of his bank statement (though the in the form he states that he has), to prove
the amounts received by him,

e. That the Applicant has concealed key correspondence, and has made a false
statement on affidavit, makes it evident that the Application is an abuse of

process of the Hon'ble Tribunal. Further, given the nature of this Application,
and the blatant falsehoods contrary to the record, including on affidavits, it

becomes evident that the Application has been filed with a mala fide intent to

arm twist the Corporate Debtor, whose management consists of a Director
about the age of 80 vears. The Application is being used as a recovery

mechanism, and it is clear that there is no intent to resolve a insolvency of
s el AL ICTE IS 1o ntent 1o resolve any insolvency of
the Corporate Debtor. Therefore, it is praved that this Hon'ble Tribunal
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WRITTEN SYNOPSIS ON BEHALF OF THE RESPONDENT
PURSUANT TO ORDER DATED 06.08.2021

.- The Application under Section 9 of the Insolvency and Bankruptcy
Code, 2016 (/BC) filed by the Applicant deserves to be dismissed at
the outset for the following reasons
(1) the amount claimed does not cross the threshold of Rs. 1 crore;
(ii)lhcrcisadispmcnslotbcumumsowcdmlhcApplicmLpﬁor
to the issuance of the notice under Section § of the IBC
(1) the Application is an abuse of process of law, as there is a gross
misrepresentation and the Applicant has falscly avered on affidavit
that no notice of dispute had been served upon the Applicant; and
(1) the Application is not compliant with the IBC and the Insolvency
and Bankruptcy (Application to Adjudicating Authority) Rules, 2016
(Rules). In addition, the Applicant has concealed key correspondence
with the Respondent. A brief background is provided below.

Date Particulars / Event
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2005 Applicant hired as an accountant — there is no
appomntment lctter or coatract of ecmployment.
He was paid salary on a monthly basis, with
increments and bonuses that were given to him
from time to time, on the discretion of the
Company, at par with other employees similarly

placed.

30.11.2020 The Applicant resigned from the position of
‘Manager, Accounts® then drawing a salary of
Rs. 104,526/~ (which included the allowances).
(Resignation email enclosed with the Reply)
02.11 2020 Respondent  accepted  the  resignation
(acceptance email enclosed with the Reply)

22.11.2020 After cmail cxchanges on arbitrary sums
chimedbytbcApplicant.uhddmiodbylhc
Respondent, Applicant filed a complaint at the
SHO. New Friends Colony Police Station. New
Delhi (Annex. B @ Pgs. 39-41 of the
Application). claiming that Rs. 11,05240/-
was due to him as per his calculations.

23.11.2020 The Applicant purportedly made “complaint to
the controlling Authority about the non-payment
Gratutty in Form I of the Payment of Grairy

Act” (see para 7 of the Annex. E of the

Application @ Pg. 46).
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17.12.2020 Legal Notice sent on behalfl of the Apphicant to
the Respondent, reiterating the claim of Ry,
46.63.75% ax duc to him (Aamex I of the

Application @ Pgs. 68-69).
10.02.2021 Notice under Section S of the IBC sent by the

Applicant, without enclosing the basis (as
statutonily requared) of claiming the arbitrary
sum of Rs. 1,93,73,695/-.

18.02.2020 The Respondent replied with a Notice of
Daspute, highlighting the aforesaid
comrespondence  and  legal  notices,  and
specifically at paras 8 and 9 therein, claimed that
the said reply must be treated as Notice of
Dispute under Section 8(2) of the IBC. The
Respondent stated that as per its calculations, a
sum of Rs. 8,53 015/~ was owed to him.

09.032020 |[The Applicant filed the peesent application
under Section 9 of the IBC, concealing some
key correspondence. falsely averming  on
affidavit that no notice of dispute has been
muiuponlhez\ppliﬂnl.andmclﬁmin'a

fanciful sum of Ry, 304, 92 996/

2. Fm&cabovcnunﬁ&lhcﬁ;lbﬁiqmbxmw—
a M&c&ppiimlhasbcudﬁm&ngu&mmw
the period, ranging from Rs. 11 lakhs on 22.11.2020 1o Rs. 1.93

Crores on 10.02.2021, a whopping 1900% increase :
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b. m:\pphcamhmkgalbmfwhhchm(mm;ny
slip.aranydocmorpuwiﬁmorhwhmmlym}-nb
evident from his response to Para 6 in Part V of the S. 9
Application at Pg_ 31;

c. Mzbﬁwammwmmhh‘cwwklyb
cross the threshold of Section 4 of the IBC:

d ThcApplicnthumuledﬁcmlﬂofM.lom&ndlﬁn
mismtinaleﬂ:r,andhacwnnkdlhefau!hutb:mip-ﬁm
was accepted on 02.11.2020;

. '!'h:appbcaahsmadeﬁlscnmg:fﬁdwﬂ(mpms
uP;37oflhc:\pphﬂljon).whﬂmupn9ofdnkepb'ﬂnd
18.02.2021 (@ Pg. 100-101), the Respondent had specifically
pomledoulthepruxhﬁngdilpuendﬂ:ﬂlhenidrqﬂym
hthtﬁudnandiaofd:sptﬂelﬂdtcSecﬁwS{Z)of!h:lBC.

3. lnlddﬁmbdxaho\t.ndhmpmb!hc:\m&c
Respondent makes the following submissions:

4. Mhmmmqmofmhu.hhmm.ﬁcuhm
lcplobhpﬁmbudmnlﬂmewmnym&dthe
Apphcmlhmphu:udanyuhmml’wsuchnchim.ﬂischinsm
buscdmusdfmhgﬁbﬁnbdmwhcchbuuﬁmﬂy
chimedsmowudlohmmdwlnkjndsdhad:wi&uuuyh-is
mtnc!orhwwhaw.ﬂhdahspdulmﬁmdnddeof
the Application are barred by limitation, and such alleged claims,
csﬂifmdbbcmd{bﬂdmpdmwhhem).wﬂl
not cross the threshold of Section 4.

S.  There is a dispute regarding the sums owed to the Applicant (which
muycmmummw;mnkmmmmw
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the notice dated 10.02.2020 under Section 8 of the IBC. This was
spcciﬁcallypuinudominthehmndaurqﬂnyodcedDi:pue
dated 18.02.2020. If there is a notice of dispute, and if the dispute is
genuine and not illusory or moonshine . the Hoa'ble Adjudicating
AulhorityhbomdbySocﬁonOoﬂhelBCloujocﬂheApplicm
IllmhcmhcldbylhcﬂanﬂeNMCmylnAppcﬂae
Tribunal (NCLAT) in Anmyj Khanna v. Vishwa Naveen Traders,
Company Appeal (AT) (lasolvency) No. $55 of 2020 (order dated
25.11.2020), and AMycra Systems v. Masters India, Company Appeal
(AT) (Ins.) No. 823 of 2020 (order dated 12.04.21), that exchange of
emauls and legal notices prior to the S. 8 Notice, where the sums
chiuwdnrwdu;m;od.unuldmhapr&uiﬂhg&npﬂc.dlueby
dnmhﬂmglhca&nmofmyappbcﬂmmd:r&aﬂmOof!he
IBC.

6.  The Applicant has deliberately 1ssued an incomplete Demand Notice,
particularly, the Apphcant has deliberately omitted to provide
information al pars 3, 6 and 7 of the Demand Notice dated
lO.ﬂZJO!I.Suchnthﬂthchuﬂof:hcmdhpﬂe.
ThApphcmb:Mcmtlﬂmcdcopiuofhhbmksm
(lbouahthcinlheformhcnﬂcslhuhchuktom'cmemu
received by hun.

7. MthcApplicﬂhumkdkeym.lﬂlhlﬁd
maﬁﬁsiumﬁuin&uhl&e@lh@hnﬁmof
process of the Hoa'bie Tribunal. Further, given the nature of this
Aw&mmmcbhmwmyuhm
imhdhgmaﬁﬂlviu.ilbmmm&amew&
hmﬁhduim--ahﬁdciﬂmtbmmiﬂtndcmlhe
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Corporate Debtor, whose management consists of a Director about
the age of 80 years. The Application is being used as a recovery
mechanism, and it is clear that there is no intent to resolve any
insolvency of the Corporate Debtor. Therefore, it is prayed that this
Hon'ble Tribunal impose a penalty on the Applicant in terms of
Section 65 of the Code, and dismiss the present Application with
costs, in the interest of justice. Such actions of the Applicant also
render him liable under Section 340 r/w 195 of the Criminal

Procedure Code, 1973.

6

impose a penalty on the Applicant in terms of Section 65 of the IBC, and

dismiss the present Application with costs, in the interest of justice. Such

actions of the Applicant also render him liable under Section 340 r/w 195

of the Criminal Procedure Code, 1973.

7. We have heard the Ld. Counsel appearing for the Applicant as well as
the Respondent and perused the averments made in the application, reply,
rejoinder and written synopsis filed by the respective parties.Ld. Counsel for
the Applicant has raised all the facts and law referred to in the written
synopsis filed on behalf of the Applicant. Similarly, the Respondent has also

raised all the facts mentioned in the reply and the written synopsis.
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8. That on perusal of the averments made in the application, reply,
rejoinder as well as the written synopsis, we notice that the claim of the
Applicant is that he is an employee of the Respondent/Corporate Debtor and
earlier he had proposed to tender his resignation but subsequently the said
resignation was withdrawn. Whereas the claim of the Respondent/Corporate
Debtor is that the resignation submitted by the Applicant vide mail dated
30.10.2020 was accepted by the Respondent/Corporate Debtor, which was
communicated to the applicant vide mail dated 02.11.2020.

9. That the further claim of the Applicant is that he has not received the
salary from July 2005 till May 2029, as per Annexure-M, placed at page 89.
The Applicant has further claimed that the total amount of Rs. 1,93,73,695/-
1s due and payable as per the calculation chart (Annexure-M). Whereas
the contention of the Respondent/ Corporate Debtor is that the amount
mentioned in Part-IV of the application is imaginary. The Applicant has not
enclosed any document in support of its contention except the Annexure-M
L.e. the calculation chart prepared by the Applicant himself.

10.  On perusal of Part-IV of the application, we observe that the contention
of the Applicant is that he has sent a legal notice informing that the
resignation letter earlier submitted by the Applicant has already been
withdrawn and the employer and employee relationship is still subsisting.

11. It is also averred in Part-IV of the application that the Applicant had
tendered his resignation under the threat given by the Respondent/Corporate
Debtor. We further observe that the Applicant has also claimed that his

promotion was due but not given.
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12. At this juncture, we would also like to consider the Annexure-M placed

at page 89 onwards. The scanned copy of the same is reproduced below:-
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13.  On perusal of the Annexure-M, it is seen that the Applicant has
calculated the dues till May 2029, on the presumption that he will be
promoted and get the aforesaid amounts.

14. At this juncture, we would like to refer to the reply filed by the
Respondent. On perusal of reply, we observe that the Respondent has
enclosed the resignation letter and the acceptance of resignation was also
communicated to the Applicant placed at Page 31, 32 and 34 of the reply.
The scanned copy of the same are reproduced  below:-
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=
ANNEXURE - 1 (COLLY)

From: thomas purathur [mailtlo thomas_purathur@hotmail com])
Sent: 30 October 2020 15:46

To: asha@amakaan com; Kavi Goel

Subject: Resingation letter

Madam

Flcase ind aniachment of my resignation letter
Kindly cloar my dues at the eacliest.

Thanks and regards

Thomas
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From: Gy Goel <avigoe'@amaiaan com>

Sent: Monduy, November 2, 2020 5:30 PM

Te: thomas_purathwr@notmad com <homas_purathu @hotmad com>
Cc: ashacberci <asha@omakasn com>

Subject: FW: Resingation letter

Dear Mr PLThomas,

This refers to the resignation letter submitted by you though emall [ attached hergwith),

We accept your resignation with effect from 30™ October 2020 a5 mentioned In your resignation lette.
muompmummmmmuofumwhchmummwmm

mnulorunduuuukdwmddmmmbymmwmmh«mlwudwmmnmdoamhﬂﬂm
have been out of the ofice since 9™ October 2020

.uompamubmmmmmwunﬁmuuwm«quh
Regards,

Kavi Gos (General Manager)

AMAKAN Oversaas (P) Limited
MIMNMNW.WMMFMMIMMJHMMI
Phone: TTT260404TT ; 26029314 | Fax : +91 11 26842186 | Mobie: +91 9810308417 htp Srww amakaan comy

15.  On conjoint reading of these documents, we observe that the applicant
had sent an email on 30.10.2020 at 15:46 pm enclosing his resignation letter.
We further observe that by tendering his resignation, he made a request to
clear the dues including salary, leave encashment, gratuity and bonus for
Financial Year 2019-20 and 2020-21 only and his resignation was accepted
by the management and communicated to the Applicant vide mail dated
02.11.2020 at 5:30 pm.

16. At this juncture, we would also like to refer to the argument advanced
on behalf of the Applicant. Ld. Counsel for the Applicant submitted that since
the Applicant had expressed his intention to tender his resignation, therefore,

it can be treated as an offer to resign and not treated as a resignation letter.
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Whereas the Ld. Counsel for the Respondent/Corporate Debtor submitted
that the resignation has been accepted and communicated to the Applicant,
therefore, there is no relationship of employer and employee between the
Applicant and the Respondent/ Corporate Debtor, after the acceptance of the
resignation on 02.11.2020. At this juncture, we would also like to refer to the

relevant provisions of the Contract Act and the same are reproduced below:-

Section 3 of The Indian Contract Act, 1872

“Communication, acceptance and revocation of proposals.—The
communication of proposals, the acceptance of proposals, and
the revocation of proposals and acceptances, respectively, are
deemed to be made by any act or omission of the party
proposing, accepting or revoking, by which he intends to
communicate such proposal, acceptance or revocation, or which
has the effect of communicating it. —The communication of
proposals, the acceptance of proposals, and the revocation of
proposals and acceptances, respectively, are deemed to be
made by any act or omission of the party proposing, accepting
or revoking, by which he intends to communicate such proposal,
acceptance or revocation, or which has the effect of
communicating it."

Section 4 of The Indian Contract Act, 1872

Communication when complete—The communication of a
proposal is complete when it comes to the knowledge of the
person to whom it is made. —The communication of a proposal
is complete when it comes to the knowledge of the person to
whom it is made." The communication of an acceptance is
complete,— as against the proposer, when it is put in a course
of transmission to him so as to be out of the power of the
acceptor; as against the acceptor, when it comes to the
knowledge of the proposer. The communication of a revocation
is complete,— as against the person who makes it, when it is
put into a course of transmission to the person to whom it is
made, so as to be out of the power of the person who makes it;
as against the person to whom it is made, when it comes to his
knowledge.

Section 5 of The Indian Contract Act, 1872

Revocation of Proposals and acceptance.—A proposal may be
revoked at any time before the communication of its acceptance
is complete as against the proposer, but not afterwards. —A
proposal may be revoked at any time before the communication
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of its acceptance is complete as against the proposer, but not
afterwards.” An acceptance may be revoked at any time before
the communication of the acceptance is complete as against the
acceptor, but not afterwards. Ilustrations A proposes, by a
letter sent by post, to sell his house to B. A proposes, by a letter
sent by post, to sell his house to B." B accepts the proposal by a
letter sent by post. B accepts the proposal by a letter sent by
post.” A may revoke his proposal at any time before or at the
moment when B posts his letter of acceptance, but not
afterwards. A may revoke his proposal at any time before or at
the moment when B posts his letter of acceptance, but not
afterwards." B may revoke his acceptance at any time before or
at the moment when the letter communicating it reaches A, but
not afterwards. B may revoke his acceptance at any time before
or at the moment when the letter communicating it reaches A,
but not afterwards."

Section 6 of The Indian Contract Act, 1872

Revocation how made.—A proposal is revoked— —A proposal is
revoked—"

(1) by the communication of notice of revocation by the proposer
to the other party;

(2) by the lapse of the time prescribed in such proposal for its
acceptance, or, if no time is so prescribed, by the lapse of a
reasonable time, without communication of the acceptance;

(3) by the failure of the acceptor to Julfil a condition precedent to
acceptarnice; or

(4) by the death or insanity of the proposer, if the fact of his
death or insanity comes to the knowledge of the acceptor before
acceptance.

Section 7 of The Indian Contract Act, 1872

Acceptance must be absolute.—In order to convert a proposal
into a promise the acceptance must— —In order to convert a
proposal into a promise the acceptance must—"

(1) be absolute and unqualified;

(2) be expressed in some usual and reasonable manner, unless
the proposal prescribes the manner in which it is to be
accepted. If the proposal prescribes a manner in which it is to
be accepted, and the acceptance is not made in such manner,
the proposer may, within a reasonable time after the
acceptance is communicated to him, insist that his proposal
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shall be accepted in the prescribed manner, and not otherwise;
but, if he fails to do so, he accepts the acceptance.

17. On conjoint reading of the provisions referred to supra, we observe,
communication of offer (proposal) is complete the moment the letter is
received by the person to whom it was addressed. The offer is completed on
the part of person, who express his intention. When it comes to the
knowledge of the person to whom it is made and the communication of an
acceptance is complete as against the proposal when it is put in a course of
transmission to him so as to be out of the power of the acceptor and as
against the acceptor, when it comes to the knowledge of the proposal.
Similarly, the communication of a revocation is complete as against the
person, who makes it, when it is put into a course of transmission to the
person to whom it is made, so as to be out of the power of the person, who
makes it and as against the person to whom it is made, when it comes to his
knowledge.

18.  Applying the principle referred to supra, now we consider the
contention of the Applicant. We observe that the day when the email was
received by the Respondent/Corporate Debtor, the communication of
proposal is complete against the corporate debtor and the communication of
acceptance of that offer is complete as against the Applicant when it is put in
a course of transmission and as against the Corporate Debtor when it comes
to the knowledge of the proposal. The email dated 02.11.2020 shows that
resignation of the Applicant was accepted and it was communicated to the
Applicant through mail.

19, The Applicant has not produced any document to show that before the
receiving of the mail dated 02.11.2020, he had made any intention to
withdraw his offer to resign. Hence, in our considered view, the resignation of
the applicant was accepted, and acceptance was communicated to the
applicant vide email dated 02.11.2020. We further observe that in Part-1V of
the application, the Applicant has challenged the acceptance of the
resignation and also calculated the amount which, he would have got, had he
continued in the service till his retirement. In our considered view, these are
the questions, which are to be decided by competent Court having
Jurisdiction to examine these issues, after considering the evidence led by the
parties.

20.  The Applicant himself has raised a dispute about his employment in
the Respondent/Corporate Debtor’s office. Apart from that, we also notice
that the Applicant has claimed the amount on the basis of Annexure-M, and
as per this annexure, the amount is due from July, 2005. The further claim of
the Applicant is that it is a continuing default, therefore, at this juncture, we
would like to refer to Section 3(12) of the IBC and the same is reproduced
below:-

Section 3: Definitions
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(12) “default” means non-payment of debt when whole or any part or
instalment of the amount of debt has become due and payable and is
not '[paid] by the debtor or the corporate debtor, as the case may be;

21.  Mere plain reading of the provision shows that the default occurs when
whole or any part of instalment of debt has become due and payable and is
not paid by the Debtor or the Corporate Debtor, as the case may be. If we
accept the contention of the Applicant that the default has occurred in the
month of July, 2005 then we are of the considered view, the application filed
by the Applicant is also barred by limitation, as there is no document to show
that any acknowledgment was made within three years from the date, when
the default has occurred. Apart from that, we also observe that the Applicant
has failed to produce any document to show that the amount which he has
referred to in Annexure-M, the applicant is entitled to get in the absence of
any document. Hence, we are unable to accept the contention of the
Applicant that these amounts are due and payable. The amount mentioned in
Annexure-M has also been challenged by the Respondent by filing the reply to
the demand notice as well as by filing the reply.

22. In sequel to the above, we are of the considered view, the existence of
relationship between the Applicant and the Corporate Debtor as an employee
and employer is in dispute, the amount claimed by the Applicant, even after
the acceptance of resignation is also in dispute and the acceptance of
resignation is also challenged by the Applicant. Therefore, these issues are to
be decided by the Regular Court having jurisdiction to try such issues. Hence
the present application is not maintainable. Accordingly, the same is

dismissed being not maintainable.
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