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Section: Under Section __9: of the Irllsollv'e:ncy. and Bankruptcy Code, 2016 and

Rule 6 of the Insolvénpy‘ and Bankfupt_cy (Application .to Adjudicating

Autho.rity), Rules, 2016:

In the matter of:

- Mi/s Apps Discover Technologies Pvt. Lid.
Registered office at; -~ '
Unit No.9B, Ground Floor,

Tower B4, Spaze 1- Tech Park,

Sector-49, Sohna Road, - '

Gurgaon, Haryana-122001

Versus . .

M/s ADS Currv Pvt Ltd
Registered office at: :
B-280, Vivegk Vihar, New Delh1
Fast Delhi, 110095, India

C.p.1B- 1104/ND/2018 :

M/s Apps Discover Technologles P Ltd VS, M/s ADS Curry Pvt. Lt

...Applicant

;..Respondent




Coram:

DR.P.S.N.PRASAD.
Hon’ble Member (Judicial)

DR. V.K. SUBBURAJ
Hon’ble Member (Technical)

Counsel for Applicant: Varun Tandon, A_d.vocate_
Counsel for Respondent: Chetan Joshi, Advocate

- C.P.18-1104/ND/2018

M/s Apps Discover Technologies P: Ltd. vs. M/s ADS Curry Pvi, L_td.




 ORDER

1. This .is an apﬁiicatioﬁ..ﬁled ..by éhe A@iica
- Technologzes Pvt itd, seekmg to initiate
‘resoiutlon process (“CIRP”) under Sectlon 9
Bankmptcy Code 2016 (“the Code) of the

Curry Pvt. Ltd for the alieged default on the

Date:21.08.2019

ht M/s Apps Discover
q'omofate insolvency
of the Inso[_yency and
Respond_er_lt M/s ADS

part of the Respondent

'm clearmg the debt of Rs.’ 1_5,27,965# toward's the services rendered

| 'by the Applicant. The details of transactions

jeading to the filing of

‘this applicatior_l_.__as.aﬁfér'fed':by the 'A'ppli.c-ant arglas follows:

i.  The Applicant and the Respo_nd,en.t had| executed an Insertion |

-' ‘Orde‘r“da'ted'58_.1_:1.'2016_ '_(_“the IO’;) for the performance of

digital ,rhérké.ting services. The services|to be provided by the

'Appllcanl were to be govemed by thel Standard Terms and

Condltions appended to the I O

1. The payment f01 the serwces rendered undé_r the IO were to be

govemed by.. CIauseB ,of' the -IO-which has been reproduced

_ hercundel for the sake of convcmence |

“3 1 Reportmg Save n u,spect of thlrd péﬁy Ad server Ads, .

the pnce w111 be sole ely based upon the Volume compiled by

the Advemser trackmg and :eportmg systf;{:_:_;_:_‘ Advertiser will
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~ provide the Publisher with a r.épbft_'.on monthly basis, unless

othemis‘e agﬁree‘d' in the 10 _deta_iling the volume in rélation to

the campaign. Thc aforesaid rép;ort wil'l'_bel.br'oken out by day

and be sent by fhe-S“-“ of evér'*‘y' following month. Publisher

“agrees to accept the Advertiser report as the official basis for

measuring the Volume and ac-knowledges.that in some cases,

Advertiser will need to nlake-adjﬁstm-ents to reported statistics:

due to specific contractual provisions (e.g Fraudulent
- activities), statistical errors, or 'third-party. tracking provided by

Client.
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3.2 Invoices; Unless AdVGttisl'e.s has p

issue the invoices on as agreed basis

reports  aforementioned . in. Section

Invoices will be sent to Advertiser’s bil]

on the 10 and will at a m_'i_n:i_mum Ve

A.compzlmy' rgla_x_ilcj:, éémpaign ﬁamé' and
identifiable refgrenée as re'o;_uiréd for in
invoi.ce shall cd_verlonly 'th_o.se. inigentor
specified in this Agreem:eptl.. Publisher
in time, otherwise Adveﬁ;i-ser shall nét ki

payment therein. -

:epaid_; ‘Publisher will
.ipon its receipt of the.
B.1 from Advertiser.
ing address as set forth
ntain the 10 number, -
|any number .or othexf
Joicing on the 10, The'
y that meet the critéfia

must send the invoices

Dear a'ny_ liability of late.
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3. 3 Payments Advertiser Shall pay the Price in full to the
Pubhsher w1th1n 40 days as of the -issyance date of invoice |
from Pub.l_isher. All amounts.payable to Pub.-lis‘he‘r VL.md_er‘-:this“
Agfeemen:t?will'_ b..e_.p'aid in INR/USD to Publisher_ Bank
Account b'elew. .Pub}ieher_ -may update '.‘.its bank aceoﬁht-
.informat.ier_l'- frem t.ime fo .t.-ir'r_ie ld'u.ring_ the Term by -providing
Advert.i__se:.s. With an ;ulp_date-,' Adyertieer Wi:lll pay the Pa’ym.ent
With'm 40 'lday's. of invoice generatioh. Invoice will.-ra.ise_on :
_every 1*""/30th of every month ........ ' |
1. The Appheant was enmled to reeewe paymenfs under the IO in
terms of the volume generated and payment was'io be made by
‘t.h'e‘ Resp.o.n.clleﬁt on the basis of invoices raiSed ‘by- the
Applieant.:' - .
iv.  The App’li'eeht m terms.o.f the 10 raised in_veiees_ from ti'me o
- time upon the Respondent The A] plicant has “till dat‘e'
generated volume to the tune of RS 31 )8 604/, It is 9tated thai
the Respondent has fal led o make paymem on account on
 invoices dated 31.03. 2017 and 11.05. 2 7. .The total amount of
the eutstanding'dues is Rs-. 15,27,9.65# which :pertain-rto
serwces rendered to the Respondent it the months of February
and Mamh 2017 The’ amounts fell du ‘

-
/’/
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received by the Respondent. :
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: : dcbt. The App-li_cé_t_nt .{seﬁt several emails
| bay_ménﬁ of the _ou_tstéild'ing iﬁvoi_.__ces' .bu't
"an*‘loun‘t till date.. The Appli-cant'..se.htf-
_05.01.2018 however the R_esbondent ..fa:

| requests df the.'Ap-pl_icant..'

| ‘days of receipt of the demdnd notlce

-The Respondent was- duty bound ©

10, the Respondent failed o fnake’bayﬁ

under Séc_t.i.o'n 8 of the--qué réad,w__ith Rl

Despite invoices .b_éing raised from time to time in terms of the

énf of the outstanding
as Ife.rr.iinders fo_f the
has hotfeceived sugh
a final remiﬁder on

led to respond to the

- The Applicant is’Sued D_e-mand'Not.i:c_e_ ‘ih the form of Form-3

e’5 of the Insolvency

"~ -and Bankrﬁ_ptcy (Ap_plicat-_iOn toloTAdjudic ating Authority) Rules

2016 dated 20.06.2018 calling upon- the Respondent to clear

: ﬁhe amouht of defaﬁul{ i;e.-Rs; 15,27,"965_/—.

within a period of ten

T‘he Respondent upon
‘ 1ece1pt of the Demand NOthG dated 20, 06:'.201 8 issued a reply
- dated 28, 08 2018. The contents of the repiy are not tenable. -

|make payment to the

Apphcam on the ba51s of varlous mVoiCes raised by the

- Apphcant in terms of the IO The ‘Respondent has grossly

failed to abide by the terms and cond tions of the 10 'd‘espite

unequivocally ac-celjtmg the.serv_lces offthe A_ppiican_t. :

Thc Apphcam has tlll date not xecewed

Respond’ent in- respect of invoices da

any amount from the

aled-~---“3l (3. 2017 and




- 11.05.2017. _Fu_rth.eflr,; “the Respondent has failed. to' inake émy
V'payrrnen't-to the A:p_}:ali.c'ant -f'r_om. _t__he',da.te of recéipt of the -
“demand notice r_darr‘ed '.:2'()-..06.2_018' till the filing of the present

app_licatioln_.. -

2. Consequent to‘_the r}c&_tic_:e’ issued'by.this Tribunﬁl, the Re_spondeht
- filed its reply in ‘:Nf'hic'h .the fol'}ox;Vi-n'g_ c:_.ojntenti_ons. aré made:
i, 'fhe R.e's.p_oinderit' i.s_ in thé busin'ess, of an advertis_irig agenéy._ a
.Whﬁi reby the 1espondent/Resp0ndent und erfak‘e& féCili’;ates and
]ﬁls the advemsement/marketmg needs of its clients through
_variousz publishefs. In thv.sl ent;re transgction, ‘the Reépondént
only acts as an .e.lgé'n't _:emd in _the said c.apacity. it faciiitat'es.
coinmﬁﬁiéatiolj and ﬂéw:,-of instructions between its client and
fhe pu‘b_li's.helrs whlch, in "the, present case, are ‘Jab'ong’. and
‘Aﬁps _D_iscbvef’ résp_eétivc;:'ly.l Th_erefo_re,--' the Respondent
| cann‘ot. behe!d _b.'e _liéﬁié for .pﬁay_rﬁent of fh_e_ alleged d.ues i any '
mannes smée the Respondent 1s not the end US.G.T of tﬁe j
services and had acted only in the capauﬁy of an agent.
. Itis wi‘_uhin th'e knowl’e_dge of the ipplicant that it i the
corpo_rdte eﬁtity 1-76;_:. féborig . 'NGVarrié Fashion Trading Private
Limitéd-Which is'.the Llitifn_éte ena use_r/d-e_btor of the services

prowdcd by the Apphcarxt cmd this Fa ot is amply evident from
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.‘. the ihsertioﬁ orcfer r;mdi.n..v.o_i.(_:e's under wh.iléﬂ‘:.the Appfi:canti_is _‘
claiming 1reic(.)very.j .T_herefoll;e; the Applican.t. caﬁnqt pursue ém?

: fcaﬁ‘s‘e. of action lagains-t the RespondentWhibh'has:'merély acted-
in the capacity of an ageﬁt and When:the p'rincipali..e.ljabong
is kﬁéwn to the App‘li_oaﬁt, the Rcépc-rident'- éannof be heid
iiablé for the recov'éry whiéh can onlj’ b‘e:_ éffécted through the
sald.prmupal known to the Apphcant

E iii. The Respondem ‘in thlS ent1re trans.acuon,.:onl_yl acted as an

- agent O.f the _p-rincipa_l Jabong' in d ”dey to fac‘ilitéte and
C(.)Ol‘d‘l.l’lat_e with fespect to.'marigeting gérnpéighé of ] abon_g..

iv.  The invoices relied.up_on by thelAppl_i_c_mt clea.rly: énumefates
J abéng’s, f;ér__ne which was th¢ end ué_er ari'dagainst wﬁich the
debt is due. ”Moreo'ver, thé invéice..s' reii'_jsé.d"by' thé 'Applicant

were duly "d..elivere.d to .Jabbng' agai'ns;tj receiving, cireériy '

- depict‘i_n.g_-that tl}e._inva-ipesr vx:fere _a_l_sg forwarded té th¢ principal
ks borfow_er_fc:)r.paymen't_.'_ :
v, In terms of Section 230 of the indiarg_ Contract Act, 1872 an
lé‘gent cannot be sUéd _'for_' -t'lr.le._zlfecdyery_ agéins‘t thé pfiﬁcip‘ala
when .th:e priht;ii:él 15 1(1‘1('):.\%1.11' to ._thé ﬁa_-;{y seeking recovery of

the dues 'an'd this facf is a’mply évidehffro-_m the invoices that

the prmmpal i.c. Jdbong was known to SheApp! G

' ‘ ! _ 8
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3. The Applicant has '.fl“lle‘d 'l'.a'réj_o-lnder_ t_o the| reply ﬁled by the
Respondent in Wl’llCh he has retterated the certain pomts raised by |
him in the petitton and they are as follows

i l\/lere enumeratton of the corporate entity Jabong aslan e'nd'u_ser
n the mvoloes ratsed by the Appllcant against the eervioes

| rendered to. the Respondent wheretn the insta_lls ‘wer_e
__generated by the Applloant for J'a‘oong by pro\li-ding online
space or time. for advemsement does not nnply that tbedebt is

due aga’mst-_ 'the'end user in _-rec_elpt of t_he _'servi.ces' dnd not
against the party le_ontraeting for the ser ieed to be rendered to

the en.d:user. |

it. Any alleged oonneetmn between the Res >pondent and Jabong is
their 1nterse arrangement and thorefore has no binding.on the

| Applicant, whloh was engaged by tlte.Respondent for the

" provision of' di’g’ital.-'matkettng SErVICEs lby the Applicant vide
10 dated08112016 FE |

i, Itis absolutely absurd and baseless to state that the‘Respondent
cannot be held liable for payment of the alleged dues since the
Respondent s not the end user of the. set'viees and has acted

only in the_eap_a_e_tty _o'f an'.ag;ent-. | |

v, _. 'The‘anOioes .eent_ t_o t.h:e 'lRespo’.nde_nt were generated towards
digital marketing: setVlo_eS rend’eted by .the Applieant to the

CP.1B-1104/ND/2018




: Respondent and therefore 1t is the Respondent th.-is liable to
- make payment to the Appheant agamst the services rendered to

i_t by the A'ppl-icant-. _.

4. We have gdne thfough fhe doennlents.f“ded' by both the paf'ti.es- and

“heard the arguments made by the eou_nse!e.l T-fl1_e pa;ftiee h'ave_ entered

intd an agreement jand_. '_aeeerding..:td_ the 'co.ndi'.tions etipulated in the
._agreernent the_: Applie.ant has rdised'fh’e inv.oi .:.ies:from .t.ir'ne. to time.
: -Through the Appheant has ralsed 1nv01ces fer..a.n.amo.nnt of Rs..
l.'31 58 604/— the Respondent has pa1d Rs 16_,57,212&' only and
defaulted _on_-.a.,n _amount of Rs.;__ 1-5_,27,965_/.- in r‘espeetfof' invoices
_dated 3"1.0‘3‘.'20.1.7.' and '11.05.2017. ’Thi.s..eledriy ‘amounis {0 part

paYnlent made by the Respondent,.:

3. | The Standald Terms and COHdlthHS appended to the 10 dated
08, 11 2016 clea11y bmds the Appheant and the Respondenl only.. '
| They do not make any referenee to the chents of the Res;ﬁ)ondent. The

invoices have been g-enerated in the 'name of "L’h_e Respondent oniy.‘
- There 'is no prwdy between the Apphcant' and 'Jabong. The
Respondent oannet sh1r< off its- own liabxhty by el'aiming*thdt itis not

' 'the_ end ds’er 'ef'th_e_,serv.ice_s--WIje11 _1t. 'has dire,eLlyfentered mte an
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agreement thh the Applicant for - provision of services for

" consideration.

- 6. The Appl‘i'c'an_t; has clearly estab’l'i_shed' the ’exist_en.ce of debt and
default on the part of the Respondem In the above circumstances this

Tribunal 1n1t1ates CIRP of the Respondent company.

7. A morato_riﬁfn ih teﬁns of :Sé_ction' 14 Qf .th.e_.é_o'dé i.s' imposed forthw.ith

| in following temi.s:‘_”l B
"‘(a)‘the ihs_tifutidﬁ df .Sui-,t_s: of 'cohfiﬁuafioﬁ-of pending
suits_'or: procer?d'iljgs a“g'ainst the R_e’sbond ent ‘;nckgding |
execution of any. j_ud_gmfent?- de.pr.ﬁ::é {ozr' 51rdcf in.any
court"iof law, "i.ri_b.unal_, .arb'i'tr.atio'_h .pa:mel ‘or other

authority ;-

. (b) transferring, encumbering, -laiiénafing or disposing
of by theRes‘pondent _any‘ 'of.i'izsl= :as_'sel‘{s'”oﬁr 'any' 1éga1

right or beneficial interest therein;

(c) any ac‘uon 0 fmec lose; 1ecover or e‘nforce- any
securlty mterest created by the Respond Nt in respect

- of its property_ -including a’ny action -under the

P iB- 1104/ND/2018 )
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Securitization and Reconstruction of Financial Assets

and Enfo'rée;ﬁ_ént. of Security Interest Act, 2002;
~{d) the recovery of any property by an owner or lessor
where suéh'_pfopeﬁy is _oc'c.upied-' by or in the
'p:c:);s:;\és'sion of the Respo__nde.nt. .:
(2) 'Tl“%hcisﬁpply" of essential goods_ or sefvices to the
Respondent as ﬁ_lay “be "'speéiﬁécl' shall not be
| ‘?ﬁ@nminat'ed; or suspended or ir‘it_erruptéd during
‘;m_:@'rgtorium period.”
(3) | The 'provi_si.oﬁsfo’f. sub-section’ (1) shall ‘ﬁo't‘apply to
suo‘h transactions as :may be notified. by the Central
‘Gmfemmenf in consultation with any ﬁnan_'cial sector
;ﬂ@gx;-létcjr.
(4) The order of moratorium shall have effect from the
: datf: of _Sﬁ__ch 'Ordéi".till the completion of the corporate
inselvency resolution procéss.”
8. The mic,rlm resoluhon professwna (“IRP”) named in the list

pmwdmd by the‘_ IBBI, is I\/Ir He_msn'i" Gupia email id:

hka. cmsultams(a)gmail com, phone number er: 991061111’4- being

oon-ﬁrmed- by this _Bench. He._shal_i t_ake sucj

ikfurther steps
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as are required- ﬁnder t_h'é' statute, ,m@ﬁé- sé ceifically in ter_ms'of |
' Sec’_tion 15, 1:7' and 18 of the _Co_dé and Hﬁl'e his reﬁort‘With-in 30‘c_iays

B b_efo_fé this Bench,

9. The Applicant shéfi_l.l del'posit_'_a"sum.- of Rs 2 Iakhs to enable the IRP
1w meet the immedi-ate- exp-'e.nsé‘s. Thé"sarri':e ';,hal_l be accounted for
_ by the IRP and Shall be relmbursed to the Ap] blicant to be recovered.

| as costs of the CIRP

10. Renotify this C?s.e'-for report of the__IRP:Q'n; 23 .QQLZ-O 19.

(Or. V.K. SUBBURAY) 125 bsf . P.S.N. PRASAD)
MEMBER (TECHNICAL\{ “a . (;f/ 'MEMBER (JUDICIAL)
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Deepak

- ASSISTANT REGISTRAR .
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