IN THE NATIONAL COMPANY LAW TRIBUNAL
HYDERABAD BENCH, HYDERABAD

CP (IB) No. 681/7/HDB/2018
U/s 7 of IBC, 2016
R/w Rule 4 of I & B (AAA) Rules, 2016

IN THE MATTER OF M/S. SRI GURUPRABHA POWER LIMITED
M/s. Punjab National Bank
Registered Office:
Plot No.4, Dwarka, Sector 10,
New Delhi.

... Petitioner/Financial Creditor

VERSUS

M/s. Sri Guruprabha Power Limited,
Registered Office:
D.No.6-3-664, Flat No. 202,

Prestige Rai Towers, Opp. NIMS Hospital,
Somajiguda, Hyderabad- 500020.
... Respondent /Corporate Debtor

Date of order: 20.09.2019

Hon’ble Shri RatakondaMurali, Member (Judicial)
Hon’ble Shri Narender Kumar Bhola, Member (Technical)

Parties / counsels present:

For the Petitioner: K. Raghavendra Rao, Advocate.
For the Respondent: R.Prabhakar, Advocate.

Per: Hon’ble Shri Narender Kumar Bhola, Member (Technical)

Heardon: 26.08.2019, 30.08.2019, 13.09.2019.
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ORDER

This petition is filed by M/s. Punjab National Bank, which is the
Financial Creditor stating that M/s. Sri Guruprabha Power Limited,
Corporate Debtor herein had defaulted in repaying a sum of Rs.
1238,27,29,895.58/-.This petition is filed under Section 7 of
Insolvency and Bankruptcy Code, 2016, R/w Rule 4 of Insolvency &
Bankruptcy (Application to the Adjudicating Authority) Rules, 2016,
seeking admission of the Petition, initiation of Corporate Insolvency
Resolution Process, granting moratorium and appointment of Interim
Resolution Professional as prescribed under the Code and Rules
thereon.

The brief averments made in the petition are as follows:

a) It is averred that the Corporate Debtor availed credit facilities
granted by the Financial Creditor and thereafter committed
default in repayment of the loan amounts to the Financial
Creditor. oy

b) It is averred that the account of the Corporate Debtor was
classified in to NPA account and thereafter the Financial
Creditor invoked the provisions of the SARFESI Act and issued
notice under Section 13(2) of SARFESI Act. The Corporate
Debtor approached the Financial Creditor and proposed for
OTS. The Financial Creditor sanctioned the OTS and the
Corporate Debtor failed to comply the agreed amount under
OTS scheme sanctioned by the Financial Creditor.

c) The details of Debt granted by the Financial Creditor to the
Corporate Debtor are as follows:

1.  Debt granted to the Corporate Debtor as Rupee Term
Loan-1 facility of Rs. 28,88,40,000/- to part finance the
setting up of a 10 M.W.Bio Mass Based Power Plant at
Wakadi Village in the State of Maharastra.

ii. Subsequenty, the Second Rupee Term Loan-2 was for Rs.
4,35,30,000/- ( Rupees Four Cores Thirty Five Lakhs
Thirty Thousand Only) was disbursed on 18t September,
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2009 along with a Cash Credit of Rs. 6,50,00,000/- on

the same day.

d) It is averred that for the Repayment of the amounts due in term

loan facility the following properties were secure by mortgage of

immovable properties, which are mentioned below:

1.

1i.

11,

The factory land together with plant and machinery,
building, sheds in an area of admeasuring 29 Acres 52
guntas, in Gat No. 124/1,124/2, 125/1, 125/14, 125/1B
and 125/2 situated at Wakadi village, Jalgaon District,
sheds

constructed thereon pertaining to 10 M.W. Bio Mass

Maharashtra together with building ete.,
Power Project in the Wakadi Village, Jalgoan District,
Maharashtra which belonged to the Corporate Debtor,
which was confirmed by the deposit of title deeds by
Mancpalli Seshavataram.

Similarly the Corporate Debtor also offered the personal,
properties belonged to Manapalli Seshavataram i.e. all
that piece and parcel of residential house bearing door
no. 18-10-11 admeasuring 694.66 Sq yards in ward no.
9, Marellavari street, Bhimavaram, West Godavari
District, towards security for the discharge of the Loan
amounts and Outstanding balances payable by the
Corporate Debtor to the Financial Creditor. The said
equitable mortgage was confirmed by the said Manapalli
Seshavataram by a memo confirming the deposit of the
title deeds of the ahove property with the Financial
Creditor. ‘

In addition to the above immovable properties, the
partnership firm M/s. Sri Sesharatna Raw and Boiled
Rice Mills also offered immovable property as security
to the Financial Creditor towards the discharge of the
loan amounts and outstanding balances payable by the

Corporate Debtor. The said partnership firm represented

by its partners deposited the title deeds of the property



belonged to the Partnership firm, with the Financial
Creditor with an intention to create equitable mortgage
over the above said properties. The Partners have signed
memorandum of deposit of title deeds on 19t July, 2007
and the same was registered before the sub registrar,
Akivedu, as document No. 1624 of 2007.

¢) It is averred that the Financial Creditor filed O.A before the
Debt Recovery Tribunal, Hyderabad for issuance of Recovery
Certificate against the Corporate Debtor including the
guarantors for a sum of Rs. 56,99,57,398 together with
subsequent interest at the rate of 17.60% with monthly rests
from the date of filing of 0.8 under term loan account No.
443700IC00000154 and also for a sum of Rs. 8,83,00621
together with subsequent interest at the rate of 17.60 % with
monthly rests from the date of filing of O.A under term loan
account no. 443700IC00000394 and also for a sum of Rs.
16,40,97,526/- together with subsequent interest at the rate of
17.10% with monthly rests from the date of filing of O.A. under
cash credit account No. 4437008700000159. The said OA was
filed “on 02.07.2016 and the amount so mentioned above
represents the book outstanding plus interest from the date of
NPA.

)\ It is averred that the Financial Creditor issued a Demand Notice

- dated 14t June, 2018 calling upon the Corporate Debtor to pay
the outstanding balances and dues mentioned in the said
notice. As Corporate Debtor Committed Default, Hence this
Application.

3. The brief averments made in Counter are as follows:

a) It is averred that the Financial Creditor has granted a Rupee
term Loan 1 facility of Rs.28,88,40,000/- to Corporate Debtor
tp part finance setting up of 2 10MW Bio Mass Power Project
at Wakadi Village, Jalganon Taluk in the State of
Maharashtra. Subsequently, Second rupee term loan of

L o



b)

d)

g)

h)
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Rs.4,35,30,000/- along with Cash Credit of Rs. 6,50,00,000/-
on the same day towards Working Capital Limit.

It is averred the Financial Creditor erroneously prescribed
Repayment Schedule for the term loan comprising 28 equal
quarterly installments commencing from 01.10.2008 and
ending on 01.07.2015 under the Pre-Disbursement Condition
No.3.

It is averred that there was substantial damage of biomass
fuel and coal due to the rain. The Corporate Debtor spent Rs.
70 Lakhs towards repairs. Due to Said breakdown, there was
no production for 2 % Months.

It is averred that the project could be completed for an outlay
of Rs. 4987.03 Lakhs as against originally estimated cost of
Rs. 4178.40 Lakhs.

It is averred that the Financial Creditor without the Consent of
Corporate Debtor unilaterally transferred Rs. 2,80,90,0007-
between 29.09.2009 and 31.03.2010 from the cash credit
account.

It is averred that due to deficient and drained working capital
support to the unit on a continuation basis finally constrained
to closure of the Power Project on 28.02.2011. The stocks
substantially declined. To meet the acute shortage of working
capital corporate debtor used to procure the raw material on
temporary credit basis against issuance of post dated
cheques.

It is averred that nearly 80% of the revenue generated was
utilized in servicing term loans instead of using it for working
capital.

It is averred that due to the methods adopted by the Financial
Creditor in adjusting the funds sanctioned towards working
capital limit against term loan dues of the Corporate Debtor.
Due to said reasons the Corporate Debtor ran in to liquidity
crunch for the last several months delay in making payments

to the Financial Creditor.
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4. 1 have heard the Counsel for Financial Creditor and also the Counsel
for Corporate Debtor.

5. The present petition is filed under Section 7 of the Code by the
Financial Creditor stating that the corporate debtor had defaulted in
payment of Rs. Rs. 123,27,29,895.58/-..

6. The Learned Counsel for Financial Creditor contended that Financial
Creditor granted various Financial Facilities to the Corporate Debtor
from time to time. The Counsel contended the Corporate Debtor
committed default of Rs. 123,27,29,895.58/-..

7. Mr. Sunil Bagada, Authorized Representative of the Financial
Creditor and working as Cheif Manager has preferred the present
application on behalf of the Financial Creditor for initiation of
Corporate Insolvency Resolution Process against the Corporate
Debtor in terms of provisions of the Code.

8. The Financial Creditor has relied upon the following loan documents
executed between the parties in respect of the financial facility-
sanctioned to the Corporate Debtor:

a) Sanction Letter Dated 04t April, 2007.

b) Agreement for Term Loan I dated 07 June, 2007.

c) Aéreement of Guarantee given by M/s Sesharatnam Raw and
Boiled Rice Mills, represented by its Managing Partners dated
18t July, 2007.

Dé’posit of Title deeds by the Corporate Debtor dated 08t

Ju:ne, 2007.

Ag‘reement for Term Loan Il dated 10t September, 2009.

Deced of Hypothecation dated 10t September, 2009,

Letter of Undertaking dated 10" September, 2009.

Agreement of Guarantee given by Mr. M.Suryanaryana Gupta,

Mr. M.Seshvatram, Mrs. M.Naga Venkata Ratnamala and M/s

Sesharatnam.

9. The Financial Creditor submitted that the Corporate Debtor failed to
clear the outstanding dues and did not adhere to the terms and
conditions of the loan agreements. Consequently, the Financial

Creditor filed OA for recovery before Debt Recovery Tribunal. The
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Financial Creditor issued Demand notice Dated 14.06.2018
demanding repayment of the outstanding dues from the Corporate
Debtor. However the Corporate Debtor failed to pay the amount
despite of the demand notice.

10. The contention of Learned Counsel for Corporate Debtor is that the
Financial Creditor failed to infuse required funds as per terms and
due Force Majeure events resulted in cost and time over run.
Counsel contended that the Financial Creditor failed to adhere to
the terms mentioned in the Sanctioned terms resulted the Corporate
Debtor ran in to liquidity crunch for the last several months which
caused delay in making payments to the Financial Creditor.

11. The Financial Creditor is no way responsible for happening of
certain events which causes delay in implementation of the Project.
Thus, there is no valid objection raised for admission of the Petition.
The Contention of the Corporate Debtor is that the company is likely
to revive its business. This is not a ground on which the petition can
be rejected. Further the corporate debtor admitted default.

12. The Corporate Debtor made several allegations against the
Financial Creditor. The allegations raised by the Corporate Debtor
cannot be looked into while deciding Application under Section 7 of

2 of I & B Code, 2016 Before admitting the Petition filed under Section
-.’7 of IBC, this Tribunal has to see whether there is a debt due and if
it is in default. Hon’ble Apex Court held in “Innoventive Industries
Ltd Vs. ICICI Banic and Ors (2018) 1 SCC 407 that “The moment
the Adjudicating Authority is satisfied that a default has occurred,

the application must be admitted unless it is incomplete, in which

case it may give notice to the Applicant to rectify the defect within 7
days of receipt of notice from the Adjudicating Authority”

13. The Corporate Debtor admitted that loans were disbursed and also
admitted the default. The Contention of the Corporate Debtor is that
Financial Creditor failed to infuse required funds and failed to give
financial support as and when required. The Financial Crediter filed
voluminous documents along with the Application to prove its claim.

The Corporate Debtor admitted the default but contented that
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default occurred due to several reasons and also due to breach of
terms of sanction letters by the Financial Creditor. At the request of
the Corporate Debtor the Financial Creditor sanctioned OTS. The
Corporate Debtor failed to comply with the terms of OTS Scheme
sanctioned by the Financial Creditor. The account of the Corporate
Debtor was declared as NPA by the Financial Creditor. The Financial
Creditor has been able to prove to debt and default. The present
petition is well within the Limitation. The Petition is in order. The
petition is complete and therefore deserves to be admitted.

14. The Financial Creditor has suggested the name of IRP who has
given consent in Form-2 and there is no disciplinary action pending
against present IRP. The account of Corporate Debtor is treated as
NPA and there are grounds to admit the petition.

15. Hence, the Adjudicating Authority admits this Petition under
Section 7 of IBC, 2016, declaring moratorium for the purposes
referred to in Section 14 of the Code, with following directions:

a) The Bench hereby prohibits the institution of suits or
continuation of pending suits or proceedings against the
Corporate Debtor including execution of any judgment, decree
or order in any court of law, Tribunal, arbitration panel or
other authority; Transferring , encumbering, alienating or
disposing of by the Corporate Debtor any of its assets or any
legal right or beneficial interest therein; any action to

foreclose, recover or enforce any security interest created by

the Corporate Debtor in respect of its property including any
action under Securitization and Reconstruction of Financial
Asscts and Enforcement of Security interest Act, 2002 (54 of
2002); the recovery of any property by an owner or lessor
where such property is occupied by or in possession of the
corporate Debtor.

b) That the supply of essential goods or services to the Corporate
Debtor, if continuing, shall not be terminated or suspended or

interrupted during moratorium period.
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(Member Technical)

That the provisions of sub-section (1) of Section 14 shall not
apply to such transactions as may be notified by the Central
Government in consultation with any financial sector
regulator,

shall
20.09.2019 till the completion of the Corporate Insolvency
this the

Resolution Plan under Sub-Section (1) of Section 31 or passes

That the order of moratorium have effect from

Resolution Process or until Bench approves
an order for liquidation of Corporate Debtor under Section 33,
whichever is earlier,

That the Public announcement of Corporate Insolvency
Resolution Process shall be made immediately as specified
under section 13 of the code.

That this Bench hereby appoints Mr. B.Naga Bhushan as IRP
having registration number IBBI/IPA-001/IP-P00032/2016-
17/10085 residing at 1-1-380/38, Ashok Nagar Extension,™

Hyderabad- 500020.

z’ . 2013
[NARENDER KUMAR BHOLA} (RATAKONDA MURALI)
(Member Judicial)
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