IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH -II, CHENNAI

CP(IB)/30(CHE)/ 2021
(filed under Section 9 of the Insolvency and Bankruptcy Code, 2016 r/w Rule 6
of the Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules,
2016)
In the matter of RAM CHARAN COMPANY PRIVATE LIMITED

RuBAMIN PRIVATE LIMITED
CIN: U24299GJ1987PTC009942

Reg. off:-
“ARK”, 4™ Floor,

Shri Krishna Industrial Estate,

Opp. BIDC, Gorwa, Vadodara - 390 016

Gujarat ... Applicant/ Operational creditor
-Vs-

RAM CHARAN COMPANY PRIVATE LIMITED

CIN: U51909TN2012PTC085868

Reg. off:-
No. 505, 5% Floor, Delta Wing,

Raheja Towers Old no. 113-134,

New no. 177, Anna Salai,

Chennai — 600 002

Tamil Nadu ... Respondent/ Corporate Debtor

Along with
IA/762(CHE)/2021 IN CP(IB)/30(CHE)/2021

(filed under Section 4 read with Section 65 of the Insolvency and Bankruptcy
Code, 2016 r/w Rule 11 of the National Company Law Tribunal Rules, 2016)

RAM CHARAN COMPANY PRIVATE LIMITED
CIN: U51909TN2012PTC085868
... Applicant/ Corporate Debtor

'VS"

RUBAMIN PRIVATE LIMITED

CIN: U24299GJ]1987PTC009942
... Respondent/ Operational creditor
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For Corporate Debtor : K. Gaurav Kumar, PCS
Alpha Jain, PCS

Order Pronounced on 13" December 2022
ORDER

Per: DR. DEEPTI MUKESH, MEMBER (JUDICIAL)

CP(IB)/30(CHE)/2021 is an Application filed by one RUBAMIN
PrivATE LIMITED (hereinafter referred to as “Operational Creditor”)
on 10.03.2021, under Section 9 of the Insolvency and Bankruptcy
Code, 2016 (I&B Code) r/w Rule 6 of the Insolvency and
Bankruptcy (Application to Adjudicating Authority) Rules, 2016
against RAM CHARAN CoMPANY PRIVATE LIMITED (hereinafter
referred to as “Corporate Debtor”) seeking thereof to initiate
Corporate Insolvency Resolution Process (CIRP) against the

Corporate Debtor

v & From Part-I of the Application, it is seen that the Operational
Creditor is a Private Limited Company incorporated under The
Companies Act, 1956 on 01.09.1987 with CIN:
U24299GJ1987PTC009942. The registered office address of the
Operational Creditor as per the Application is stated to be situated
at “ARK”, 4™ Floor, Shri Krishna Industrial Estate, Opp. BIDC,

Gorwa, Vadodara - 390 016 Gujarat.

3. Part-II of the Application lays down the details of the
Corporate Debtor. It can be seen that the Corporate Debtor is a
Private Limited Company incorporated under The Companies Act,

1956 on 14.05.2012 with CIN: U51909TN2012PTC085868. The
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registered office of the Corporate Debtor as set out in the
application is situated at No. 505, 5% Floor, Delta Wing, Raheja
Towers Old no. 113-134, New no. 177, Anna Salai, Chennai - 600
002 Tamil Nadu. Further, Part-II lays down that One Mr. Ajay
Upadhyay, Senior Manager-Taxation was authorised vide the
Resolution passed in the Meeting of Committee of Managing
Directors dated 21.09.2020, the same is placed at page 23 of the

typed set filed along with the Application.

4., From Part-III of the Application, it is seen that the
Operational Creditor has not proposed the name of any Insolvency

Professionals for appointment as Interim Resolution Professional.

5. From Part-IV of the Application, it is seen that the

Operational Creditor has claimed dues as follows;

S. No. PARTICULARS AMOUNT

1 Principal Amount due Rs. 98,38,558/-

with further 18% interest from the due date of invoices till the date
of payment. The details of outstanding principal along with the

interest as on 23.09.2020 is as extracted hereunder,
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Part-V of the Application

filed are as follows,

describes the particulars of the

Financial Debt, list of documents as annexed with the typed set

a) Ledger Account of the Corporate Debtor in the
books of the OC

b) Copies of Purchase orders

c) Copies of 11 unpaid

invoices drawn against

respective purchase orders
d) A copy of balance confirmation letter by the

Corporate Debtor
e) Copies of 3 dishonoured part payment cheques
f) Copy Demand Notice in Form -3 & Form - 4
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g) Reply notice from Corporate Debtor dated
13.10.2020
h) Copies of legal notices

7. SUBMISSIONS MADE BY THE OPERATIONAL CREDITOR

7.1. The Learned PCS for the Applicant Company submitted that
the Corporate Debtor had purchased various products of zinc
derivate under multiple tax invoices during 2019 from the
Operational Creditor. It is further submitted that there are eleven
unpaid invoices and the last invoice is dated 02.08.2019. The
credit terms as included in each of the invoice is 60 days from the
date of receipt and that the payment made post the due date will
be charged interest at the rate of 18%.

7.2 The Learned PCS for the Applicant Company had further
submitted that the representatives of the Corporate Debtor herein
had issued three cheques towards the payment of the outstanding
dues and that to their dismay the cheques issued were

dishonoured. The details of the cheques issued are as follows,

S. No. DATE OF CHEQUE AMOUNT CHEQUE
ISSUANCE No. (IN Rs.) RETURNED ON
OF CHEQUE

1 07.02.2020 | 986844 10,00,000 10.02.2020

2 12.02.2020 | 986845 10,00,000 14.02.2020

3 |16.02.2020 | 986846 10,45,998 19.02.2020
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The copies of the above mentioned cheques along with the return memos
are attached between pgs. 73-79 of the Part-I of the typed set of papers
filed along with the application.

7.3 Thereafter Notices of Demand under the provisions of
Negotiable Act, 1881 dated 09.03.2020 were addressed to the
Corporate Debtor and its directors demanding the payment against
the respective cheques issued and the total outstanding dues.

7.4 It is further submitted that owing to non-receipt of the
outstanding dues from the Corporate Debtor, the Operational
Creditor had thereafter sent demand notice under Form 3 & Form 4
vide e-mail dated 15.10.2020. In response to the same, the
Corporate Debtor in its reply e-mail dated 17.10.2020 had
expressed their willingness to pay the outstanding and assuring
that they will send the schedule of payments at the earliest.

7.5 1Tt is further submitted since the Corporate Debtor had not
released any payment towards the outstanding dues, the applicant
herein had approached this Adjudicating Authority on 01.03.2021
under section 9 of the I&B Code, 2016 for initiation of Corporate
Insolvency Resolution Process.

8. SUBMISSIONS MADE BY THE CORPORATE DEBTOR

8.1. The Corporate Debtor has not filed any reply to the petition
in CP(IB)/30/(CHE)/2021 despite sufficient opportunities. However,
has filed a memo dated 28.07.2022. It is submitted that the

Authorised officer lacks locus standi to enter appearance on behalf

/
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of the applicant company by virtue of the board resolution passed
referring that the representative is not authorised to initiate action
before this Adjudicating Authority, and that the principal amount is
below the threshold of Rs. 1 crore as mandated in the I&B Code,
2016.

8.2 The Corporate Debtor further submitted that the copies of
invoices and purchase orders produced by the Operational Creditor
is invalid as the said invoices does not hold seal and sign of the
Operational Creditor and vice versa in case of the purchase order.
8.3 The Corporate Debtor had submitted that the locus of the
applicant herein is put to question since the amount claimed here
is already recovered from the Insurance Company by the
Operational Creditor.

8.4 In relation to the said context an interlocutory application
being IA/762(CHE)/2021 was filed by the Corporate Debtor under
section 4 read with 65 of the I&B Code, 2016 seeking dismissal of
CP(IB)/30(CHE)/2021 as fraudulent and malicious submitting that
the debt was settled by the insurance company and that they have
also obtained right of subrogation. The Operational Creditor had
filed their reply to the said Interim application and had submitted
that, the insurance company did not obtain any rights of
subrogation. Be that as it may, it is further submitted that on
partial reimbursement, no right of subrogation shall flow to the

insurer company and that the operational creditor shall enjoy all
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the rights to claim the payment. In other words, it is that the no
assignment of debt was done by the operational creditor as such it
was only an indemnity.

8.5 In light of the above statements the Ld. PCS for the
Corporate Debtor had referred relevant citations praying that the
instant application in CP(IB)/30(CHE)/2021 must be dismissed for
the above discussed reasons.

8.6. The Operational Creditor by way of a reply affidavit had
countered each and every paragraph of the interim application and
the common objections raised by the Corporate Debtor.

o. ANALYSIS AND FINDINGS OF THIS TRIBUNAL

9.1. The matter was heard in detail on 07.11.2022, It is
seen that during the pendency of the instant main
company petition, the Respondent has filed an interim
application stating that the instant application is filed
fraudulently or with malicious intent for any purpose
other than for the resolution of insolvency, both the

matter were argued and thus orders were reserved.

9.2. We have heard the submissions made by the Learned
PCS for both the parties and have also meticulously
gone through the documents filed by both the parties.

9.3. 9.9 At this Juncture, it is necessary to mention that,
a series of applications under section 7/9 of I&B code,
2016 have been filed against the Corporate Debtor
herein before this Tribunal’s Division Bench -I. An
order Admitting the Corporate Debtor into CIRP was
passed in CP(IB)/157/(CHE)/2021 on 21.04.2022.
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Based on such an Admission order, another matter in
CP(IB)/79(CHE)/2021 was closed with a direction to
the applicant to file its claim before the IRP appointed
in CP(IB)/157/(CHE)/2021. Thereafter, on 21.06.2021,
a ‘dismissed as withdrawn’ was passed in
IA/553/(CHE)/2022 in CP(IB)/157/(CHE)/2021 since
the matter was settled between the parties.

On perusal of the order in CP(IB)/157/(CHE)/2021 it is
seen that Mr. K. Gaurav Kumar, PCS & Ms. Alpha Jain,
PCS had appeared for the Financial Creditor i.e., M/s.
Classic Exports, against the same Corporate Debtor.
Thereupon, in an appeal before the Hon’ble NCLAT
against the order passed in CP(IB)/157/(CHE)/2021
dated 21.04.2022 it is seen that Ld. PCS Mr. K. Gaurav
Kumar had appeared for M/s. Classic Exports. Be it as
it may, to our appal in the instant matter the duo PCS
has entered appearance for the Corporate Debtor. This
indirectly expresses that the conduct of the duo PCS is
denounced for their impropriety.

On mere perusal of Section 8 & 9 of IBC 2016, it is
patently clear that when there is an undisputed debt
and a default in payment thereof, the Operational
Creditor is entitled to trigger CIRP. On the other hand if
the claim of the Operational Creditor is undisputed and
the operational debt remains unpaid CIRP must
commence. Thus, this Adjudicating Authority is
required to see as to whether there is any ‘Operational
debt’ and whether the Corporate Debtor has committed
any ‘default’ in repayment of such ‘debt’.

9.4
9.5
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9.6. As to the present case, it is seen from the detailed
outstanding amount due as on 23.09.2020 that the
total principal amount is Rs. 98,38,558/- and the
interest Rs. 19,18,070.77/- collectively to the tune of
Rs. 1,17,56,628.77/- as per Exhibit 1 filed in part II of
the typed set of papers filed along with the application
at pg. no. 39. Thus, this Adjudicating Authority is
satisfied that the amount due and payable is beyond
the minimum threshold of Rs. 1,00,00,000/-. At this
juncture, we rely upon the Order passed by the Hon’ble
NCLAT, Principal Bench in Company Appeal (AT) (Ins)
No. 690 of 2022 in which it has held that,

"Since, interest on delayed payment was clearly
stipulated in invoice and therefore, this will entitle for
"right to payment” (Section 3(6) IBC) and therefore
will form part of “debt” (Section 3( 11) IBC)

(vi) It is, therefore, clear from these facts that the
total amount for maintainability of claim will include
both principal debt amount as well as interest on
delayed payment which was clearly stipulated in the
invoice itself. It is noted that the total principal debt
amount of Rs. 97,87,220/- along with interest the
total debt makes total outstanding as Rs.
1,60,87,838/- . Thus, the total debt outstanding of
OC is above Rs. 1 crore as per requirement of Section
4 IBC read with notification No. S.O 1205 (E) dated
24.3.2020 (Supra), and meets the criteria of Rs.
Icrore as per Section 4 of IBC and Application is

therefore maintainable in present case.

We concur with the orders of Adjudicating Authority

on this issue also.
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(vii) We, therefore, do not find any merit in the

present appeal and dismiss the same.”

In the present case, the tax invoices attached along
with the application clearly shows that the delayed
payments are charged interest at the rate of 18%. A

copy of invoice is as extracted hereunder,
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Upon perusal of the documents filed along with the

Y31int

applications, more particularly the reply to the demand
notice dated 17.10.2020 the Corporate Debtor has
expressed its willingness for payment of the amount
due and payable. The reply mail sent is as reproduced

hereunder,
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"Dear sir,
We are in receipt of your communication and acknowledge
receipt of your notice.

We have already initiated alternative source of funding
which should be uploaded in our working capital limits in
due course.

This matter was delayed due to various approvals needed
from statutory authorities which did not happen due to post
covid staff jitters creating roadblocks in process flow of
documentation process and this would have completed at
the speedy process normally which would take just 4
weeks.

Helpless as we are due to this hurdle, it is our intension to
pay. We request you to kindly await our message till
middle of next week wherein we will inform you a proper
schedule of payments which will be done soonest we are
eligible to utilize this fresh working capital limit. This
feedback is followed up and once this is done, we will
bounce back to normalcy. Please not we are facing liquidity
crises and the Company does not wish to delay further

Thanking you for your understanding.
Divyesh A Palicha”

9.8 During the course of arguments, the Ld. PCS for the
Corporate Debtor had submitted that there is no proof
for dispatch of goods and that the interest part was
never agreed by the Corporate Debtor. From the
Consignment notes attached along with the tax
invoices it is evident that the goods were supplied by
the Operational Creditor to the respective units who
had placed purchase orders. Further, on perusal of the
e-mail dated 02.03.2020 sent from the Corporate
Debtor it is seen that they are making arrangements to
make the payment with the overdue interest which
express that the Corporate Debtor had agreed with the

CP(IB)/30/(CHE)/2021
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interest rate as stipulated. The extract of the said e-

mail is as reproduced below,
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It is seen from the arguments made by the Applicant
that, no assignment of debt has been carried out in the
instant case; the insurance entered by the Applicant
herein is a mere independent contract to which the
Corporate Debtor is not even a party. Moreover, under

an _insurance contract if the insurer pays anything to

the insured, it is not an assignment. During the

course of hearing the Operational Creditor admitted
that certain amounts were received by them from the
insurance company. At this Juncture, it is to be noted
that mere receipt of insurance claim does not absolves
the Corporate Debtor of its liabilities and that the debt
continues to stand in the pockets of the Corporate
Debtor. Since no assignment of debt was carried out

and that it is only an indemnity in the hands of the

9.9.
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insurance company, the defence taken by the
Corporate Debtor doesn’t take off as expected.

9.10 Be that as it may, not venturing into the insurance
part, considering that the ‘debt’ and ‘default’ on the
part of the Corporate Debtor is proved beyond
reasonable doubt by way of their own acknowledgment
and reply mail, as such it is a fit case for initiation of
Corporate Insolvency Resolution Process against the

Corporate Debtor.

10. Thus, taking into consideration the facts and circumstances
of the case as well as the position of Law, we are of the view that
the Application, as filed by the Operational Creditor, is required to
be admitted under Section 9(5) of the IBC, 2016. Since the
Operational Creditor has not named the Insolvency Resolution
Professional, this Tribunal based on the latest list furnished by
Insolvency and Bankruptcy Board of India applicable for the period
between June 2022 - December 2022 appoints Mr. KATHIRESAN
NACHIMUTHU with Registration Number [IBBI/IPA-001/IP-P-
01733/2019-2020/12795] (E-mail ID:-kathir.fca@outlook.com)
as the “Interim Resolution Professional” subject to the condition
that no disciplinary proceedings are pending against such an
Interim Resolution Professional named and disclosures as required
under IBBI (Insolvency Resolution Process for Corporate Persons)
Regulations, 2016 are made within a period of one week from the
date of this order. The IRP appointed shall take in this regard such

other and further steps as are required under the Statute, more
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specifically in terms of Section 15,17,18 of the Code and file his
report within 20 days before this Bench. The powers of the Board
of Directors of the Corporate Debtor shall stand superseded as a
consequence of the initiation of the CIRP in relation to the

Corporate Debtor in terms of the provisions of IBC, 2016.

11. As a consequence of the Application being admitted in terms
of Section 9 (5) of the Code, the moratorium as envisaged under
the provisions of Section 14(1) and as extracted hereunder shall

follow in relation to the Corporate Debtor:

a. The institution of suits or continuation of pending suits
or proceedings against the respondent including the
execution of any judgment, decree or order in any
court of law, tribunal, arbitration panel or other

authority;

b. Transferring, encumbering, alienating or disposing of
by the respondent any of its assets or any legal right or
beneficial interest therein;

C. Any action to foreclose, recover or enforce any security
interest created by the respondent in respect of its
property including any action under the Securitization
and Reconstruction of Financial Assets and Enforcement
of Security Interest Act, 2002;

d. The recovery of any property by an owner or lessor
where such property is occupied by or in the possession
of the respondent.

e
2/
/ ’
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Explanation.-For the purposes of this sub-section, it is
hereby clarified that notwithstanding anything contained in
any other law for the time being in force, a licence, permit,
registration, quota, concession, clearance or a similar
grant or right given by the Central Government, State
Government, local authority, sectoral regulator or any
other authority constituted under any other law for the
time being in force, shall not be suspended or terminated
on the grounds of insolvency, subject to the condition that
there is no default in payment of current dues arising for
the use or continuation of the license or a similar grant or

right during moratorium period;

12.  However, during the pendency of the moratorium period in

terms of Section 14(2) (2A) and 14(3) as extracted hereunder:

(2) The supply of essential goods or services to the
Corporate Debtor as may be specified shall not be
terminated or suspended or interrupted during the

moratorium period.

(2A) Where the interim resolution professional or resolution
professional, as the case may be, considers the supply
of goods or services critical to protect and preserve the
value of the Corporate Debtor and manage the
operations of such Corporate Debtor as a going
concern, then the supply of such goods or services
shall not be terminated, suspended or interrupted
during the period of moratorium, except where such
Corporate Debtor has not paid dues arising from such
supply during the moratorium period or in such

(/(\\ circumstances as may be specified.
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(3) The provisions of sub-section (1) shall not apply to

(a) such transactions, agreements or other
arrangements as may be notified by the Central
Government in consultation with any financial

sector regulator or any other authority;

(b) asurety in a contract of guarantee to a corporate
debtor.

13.  The duration of the period of moratorium shall be as
provided in Section 14(4) of the Code and for ready reference
reproduced as follows:

(4) The order of moratorium shall have effect from the
date of such order till the completion of the Corporate

Insolvency Resolution Process:

Provided that where at any time during the Corporate
Insolvency Resolution Process period, if the
Adjudicating Authority approves the Resolution Plan
under sub-Section (1) of Section 31 or passes an order
for liquidation of Corporate Debtor under Section 33,
the moratorium shall cease to have effect from the
date of such approval or Liquidation Order, as the case

may be.
14. The Operational Creditor is directed to pay a sum of
Rs.2,00,000/- (Rupees Two Lakh Only) to the Interim Resolution
Professional upon the Interim Resolution Professional filing the
necessary declaration form as required under the provisions of the

Code to meet out the expenses to perform the functions assigned

to her in accordance with Regulation 6 of Insolvency and
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Bankruptcy Board of India (Insolvency Resolution Process for

Corporate Persons) Regulations, 2016.

15. Based on the above terms, the Application in
CP(IB)/30(CHE)/2021 stands admitted in terms of Section
9(5) of IBC, 2016 and the moratorium shall come in to effect as of
this date. A copy of the Order shall be communicated to the
Operational Creditor as well as to the Corporate Debtor above
named by the Registry. In addition, a copy of the Order shall also
be forwarded to IBBI for its records. Further, the Interim
Resolution Professional above named who is figuring in the list of
Resolution Professionals forwarded by IBBI is also furnished with a
copy of this Order forthwith by the Registry, who will also
communicate the initiation of the CIRP in relation to the Corporate

Debtor to the Registrar of Companies concerned.

16. In view of the order in CP(IB)/30(CHE)/2021,
IA(IBC)/762(CHE)/2021 in CP(IB)/30(CHE)/2021 is dismissed

and stands disposed of.

— ] - et

SAMEER KAKAR DR. DEEPTI MUKESH

MEMBER (TECHNICAL) MEMBER (JUDICIAL)
Mohanapriya

Order pronounced under rule 151 of NCLT Rules 2016 by Dr. Deepti Mukesh, Member (Judicial) on
behalf of the bench comprising of Dr. Deepti Mukesh, Member (Judicial) and Shri. Sameer Kakar,
Member (Technical).
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