IN THE NATIONAL COMPANY LAW TRIBUNAL,
DIVISION BENCH - II, CHENNAI

CP(IB)/290(CHE)/2021

(filed under Section 9 of the Insolvency and Bankruptcy Code, 2016 r/w
Rule 6 of the Insolvency and Bankruptcy (Application to Adjudicatimg
Authority) Rules, 2016)

In the matter of Madurai Krishna Network Private Limited

Jiangsu Yinhe Electronics Co. Ltd,

Represented by its Authorized,

Signatory Mr.M.Gopirajan,

Communication Address:

3/4, NSC Bose Nagar,

Near Alex Nagar A Colony, Madhavaram,

Tiruvallur Tamil Nadu- 600 051,

Registered Office Address:

No. 188, Nanhuan Road, Tanggiao,

Zhangjiagang, Jiagsu, P.R.China. ... Operational Creditor

Vs.

Madurai Krishna Network Private Limited,

No.1, Malligai Malar Street,

Bharathi Nagar, .

Krishna Colony,

Madurai - 625014. ... Corporate Debtor

Order Pronounced on 22" july 2022

CORAM :

JUSTICE (RETD) S.RAMATHILAGAM,MEMBER (JUDICIAL)
SAMEER KAKAR, MEMBER (TECHNICAL)
For Operational Creditor : Mr.T.V.Suresh Kumar, Advocate

For Corporate Debtor ! Mr.R.Julian, Advocate

ORDER
Per: SAMEER KAKAR, MEMBER (TECHNICAL)

This Application has been filed by one Jiangsu Yinhe

Electronics Co. Ltd (hereinafter referred to as ‘Operational
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Creditor’) on 11.11.2021 under Section 9 of the Insolvency and
Bankruptcy Code, 2016 (I1&B Code) r/w Rule 6 of the Insolvency
and Bankruptcy (Application to Adjudicating Authority) Rules,
2016, against Madurai Krishna Network Private Limited
(hereinafter referred to as ‘Corporate Debtor’). The prayer made is
to admit the Application, to initiate the Corporate Insolvency
Resolution Process (CIRP) against the Corporate Debtor, declare

moratorium and appoint Interim Resolution Professional (IRP).

2. From Part-I of the Application, it is seen that the Operational
Creditor is a Private Limited Company having its Registered
address as No. 188, Nanhuan Road, Tanggiao, Zhangjiagang,
Jiagsu, P.R.China and communication address as 3/4, NSC Bose
Nagar, Near Alex Nagar A Colony, Madhavaram, Tiruvallur Tamil
Nadu- 600 051. The  application has been signed by
Mr.M.Gopirajan,lwho has been authorized by Board Résolution

dated 15.10.2021.

3. Part II of the Application lays down the details of the
Corporate Debtor. It can be seen that the Corporate Debtor is a
private limited company incorporated under the Companies Act,
1956 on 28.10.2020 with CIN: U74900TN2010PTC077867 the
registered office of the Corporate Debtor is situated at No.1,
Malligai Malar Street, Bharathi Nagar, Krishna Colony, Madurai -

625014,
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4, From Part-III of the Application, it is seen that the
Operational Creditor has not proposed the name of the Interim

Resolution Professional (IRP).

5. From Part-IV of the Application, it is seen that the
Operational Creditor has claimed a sum of USD 6,38,157/- which is
converted to INR based on foreign exchange rate as notified by RBI
as on 21.08.2021 amounts to Rs.4,74,01,312/- as on 31.08.20021,
which is due and payable by the Corporate Debtor. As regards the
date of default as averred in Part-IV of the Application that as per
the understanding of the parties 15% of the total purchase order
value shall be paid as an advance and the balance 85% payment
shall be paid within 180 days from the date of delivery. The dates
on which the amounts under each set of invoices fell due, are
mentioned as 01.09.2019, 30.11.2019 and 07.01.2020 all defauits

were prior to 25.03.2020.

6. Part V of the application describes the particulars of
Operational Debt, documents, records and evidence of default.
Following documents have been attached with the application:-

a) Invoices relating to supply of materials and ledger
account of the Operational Creditor.

b) List of Bank accounts which states that the Operational
Creditor has not received any payment from the
Corporate Debtor.

7. It is submitted by the Ld. Counsel for the Operational

Creditor that the Operational Creditor is engaged in the business of

7
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manufacturing digital TV intelligent terminal equipment fields, new
energy electric vehicle key components etc.,.The Corporate Delbtor
is a licensed Local Cable Operator ("LCO") distributing cable: TV

signals through fiber net and Set Top Boxes (STB).

8. It was further submitted that the Corporate Debtor vide its
Purchase Order dated 01.10.2018 had ordered 66,000 pieces of
DIGITALHD Set Top Box (STB) from the Operational Creditor and it
was agreed between the parties that 15% of the total purchase
order value shall be paid as an advance and the balaece 85%

payment shall be paid within 180 days from the date of delivery.

9. Accordingly, the Operational Creditor had supplied 66000

STBs and raised the following invoices

' 8.No Date - Invoice No. | Amount
B , {in USD) |
L 18022019 |VQ-190204601 80,500.00 |
2 [18.022019 | V0190204002 | 80.300.60 |
| 3 118022019 | VO- 190204003 _91,310.00 |
|4 115052019 [ VO- 1800407001 | '7'6 384.60
L5 115052019 [VO-. 1900407002 | _ 1.26,512.32
5 118.06.2019 | VO-190617001 | _ 1,26,500.0¢ .00
L7 118.06.2019 | VO-190617002 | 126,500 00 |
~ TOTAL | 7. 58 58,307.92

10. It was further submitted that the Corporate Debtor had paid
only the advance amount of USD 1,20,150/- and an amount of
USD 6,38,157/- could have been paid within 180 days from the

date of delivery is still unpaid.
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11. Aggrieved by the inaction of the Corporate Debtor, the
Operational Creditor had caused Demand Notice under Secttion
8(1) of I&B Code on 23.08.2021, demanding the outstanding
payment. In reply, the Corporate Debtor has admitted that it had
procured 66000 STBs from the Operational Creditor and had raised
a frivolous contention that the corporate debtor had procured the
STBs on behalf of another Company viz., Akshaya Diginet Cable
Vision Private Limited (Akshaya) and as the Akshaya has not made
a payment towards the purchase of the STBs, therefore the
Corporate Debtor is unable to make a payment towards the

outstanding dues.

12.  Per contra the Ld. Counsel for the Corporate Debtor in the
counter submitted that the Corporate Debtor had purchased the
STBs from the Operational Creditor on behalf of the Akshaya based
on the Memorandum of Understanding (MoU) dated 19.09.2019,
entered into between the Corporate Debtor and the Akshaya.
Accordingly, the Operational Creditor had delivered 66000 STBs in

3 shipments.

13. It was further submitted that after the down payment was
made by the Akshaya as per the above MoU, the 1% shipment was
sent by the Operational Creditor on 18.02.2019. It was contended

that the Corporate Debtor was not intimated about the arrival of
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shipment instead the Operational Creditor had directly intimated it
to the Akshaya. Pursuant to that the Director of the Corporate
Debtor has instructed the Operational Creditor to keep him

informed about the future shipments.

14. It was contended that due to non- receipt payment from the
Akshaya as per the above MoU, the Corporate Debtor had
requested the Operational Creditor to hold the 2™ and 3%
shipments. Despite clear instructions from the Corporate Debtor,
the Operational Creditor colluded with Akshaya and sent the 2Md
shipment. Only on 31.06.2019, it was learned by the Corporate
Debtor from the e-mail received from the Akshaya that Akshaya
had directly remitted the Customs Duty on 04.06.2019 and took

the above said shipments to its warehouse without an E-way Bill.

15. It was further contended that after reception of the 2nd
shipment the Akshaya had stopped making payments to the
Corporate Debtor aggrieved by the action of the Akshaya the
Corporate Debtor has filed CP(IB)/122/2021 under Section 9 of I&B

code before Bench-I of this Tribunal against the Akshaya.

16. It was further contended that the Akshaya had forced the
Corporate Debtor to sign the Joint Compromise Memo dated
24.03.2022, entered into between the Corporate Debtor and the

Akshaya and further submitted that based on the above memo the

Z
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Bench-I of this Tribunal had dismissed the CP(IB)/122/2021 for
non-prosecution. In light of the above, the Corporate De btor
alleges that there is a pre-existing dispute between the Corpo rate
Debtor and the Operational Creditor and the application is not

maintainable.

17. In response to the above contentions the Ld. Counsel of the
Operational Creditor in the rejoinder submitted that the STBs are
imported from the Operational Creditor by the Corporate Debtor.,
After landing of all the consignments the Corporate Debtor has
filed the necessary Bill of Entries with the Customs and cleared the
goods. There is no dispute about the receipt of the goods from the
Operational Creditor. It is further submitted that as per section 46
(1) of the Customs Act 1962, the importer of any goods, other
than goods intended for transit or trans-shipment, shall make
entry thereof by presenting (Electronically) (on the Customs
automated systems) to the proper officer, a Bill of Entry for Home
Consumption or Warehousing". After receipt of the STBs, no
dispute raised has been raised by the Corporate Debtor about the

quality or quantity of the STBs.

18. It was further submitted that the disputes narrated by the
Corporate Debtor are their internal affairs and the Operational

Creditor has no role to play and the alleged disputes were settled
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in the Joint Compromise Memo dated 24.03.2022. Moreover, the
Corporate Debtor has admitted the debt and default in its replwy to
the demand notice. In view of the above, sought admission of this

application.

19. We have heard learned counsel for both sides. On perusal of
the documents placed on record, it is seen that the Purchase order
dated 01.08.2018 was made in the name of Corporate Debtor wviz.,
Madurai Krishna Network Private Limited. In all the Bill of
Landing and Bill of Entry, the importer detail depicts the name of

the Corporate Debtor.

20. It is noted from para 12 of the counter that on 04.06.2019
the Corporate Debtor learnt that Akshaya had taken the STBs
without the permission of the Corporate Debtor by influencing the
customs officers. But in the e-mail dated 05.10.2020, 08.10.2020
and 14.11.2020 the Corporate Debtor and the Operational Creditor

conversed as follows

From: fomin mid,

BRate: 2020-10-05 21:43

Tat Jvan iy

Subject: Re. Declarstion 19 ave i cren to ke for Koy Digit!
Helia lvan,

T. P have told you sarijert

Pl e o @ taxe action on 510, to get the Pagment from akshaya as they sre nat seiting the
i e

s voresly from you o0 YOU 2re nal laking action ta get the ful Faym
T2, MakshayaBITRiB/AEn, Eimik( IERWASETAY, (BEganhae -
VRSB RET i,

2. 5end me she compleie detsiis an cutstanding due on akshaya b 1 date
SRR Xakhaya SRS T s

3..«<sl-.aya‘ bought €6 boxes from you threugh me, having many transactions before and afler U youcan get the

payment from aksnaya directly, is itok for you? akshaya is ok to transfar directly to you, .
oSyt Anpirnludeay ' L4 gt i s

f'l‘t}l';;,'ak 1 CEIEWTTES kB, MISHHRSTH, B DEILE R akshaya REVRIBIGRR, ProEas aeshayz

FTLABESHEA S, «
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Fram: IVANLU <var L yind
Sent: 08 Cztober 2320 12:
To: Admin ki <ad ) Aglnnenms

ey Harichinns <hzrichinna gus-mvgdx;;m-f Cormis

Subject: Re: Re: Daclaration ta awall Credit to Yinke fn- Rpithny Digiray

Dearehang
Thanks {2 ySur mal,
pis ctipsk the felnw ¢ woplely Ginnianaing as delawr
The totat over due paymoent js USD759000-ADV 120150=Balance Lspeisaso
YTh‘:. Uansacticn is betwean Yinhe and MKTV, aise Sinoyure s in MKTV's company Tide,
wi don't want to be invglved in your internal matters

ihat s why | ec this mal| to MrHari from Akshaya
£ls aiscuss tinternally and get back to us. wu just want our payment back, Kingly undersiand sur soglicn

I — PODEL A [ CEIVE 1
VOICE vn e o b o Wi i i o M IS |
{ CE NO. ha. C FOIT PRICE DN USD [AMCUNT fn\-i—‘vl RECELVED DAL .‘._.;-,; -‘]-“"I
SO-153108002 WEATT 22000 7530 018712730 20
NU-180411027  FH-T77 22060 53 2018715711 :;.;:r: :
(G120307033 Pi~ieT 3R 3 2016/1/35 L0 3
TATAL payNERT 3 120150 -
1 33
Re: Re: Declaration to avail credit to Yinhe for Krishna Oigital )
~dinin omktv «gdmir Gmkislavinion . oone Shap i 5
A LU i 0 Wy T “ RS2
B2y
3 *pp o
< to LorC 15
i s nrw 3 #

a conjoint reading of the above conversation, it is observed that
the Director of the Corporate Debtor is a shareholder and Director
in the Akshaya énd the dispute is between the Corporaté Debtor
and the Akshaya. It is also noted that the Corporate Debtor had
admitted that due to the default of the Akshaya the Corporate
Debtor is unable to make its payment towards the Operational
Creditor.

21. Here it is relevant to refer to the decision of the Hon'ble
Appellate Authority in Chetan Sharma Vs. Jai Lakshmi

Solvents, wherein it was observed as follows
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"15. ...the ‘dispute’ under Section 5(6) of the 'I&B Code ’ has
to be between the ‘Corporate Debtor’ and the '‘Operatsional
Creditor’...” |

which makes clear that the dispute with third parties canno® be

taken as a dispute as stated in Section 5(6) of the IBC, 2016.

22. Apart from the above it is seen that in para 9 of the Joint
Compromise Memo dated 24.03.2022 entered into between the

Corporate Debtor and the Akshaya it was recorded as follows

"9. The Creditor (Corporate Debtor herein), Corporate
Debtor(Akashaya), Confirming Party 1 and Confirming Party
2 expressly agree that the Creditor shall take it upon jtseff to
settle within 3 months of signing this Joint memorandum of
compromise, the claim of Jiangsu Yinhe Electronics Co.
Ltd.,(Chinese Supplier) in respect of the aforesaid 66,160 HD
digital Set Top Boxes ultimately purchased by the Corporate
Debtor from the Creditor which forms basis for the claim
made under C.P.No.122/(IB)/CB/2020. It is further
expressively admitted by the creditor that CP(IB) 290 of
2021 has been filed by the Chinese Supplier against the
Creditor before this Hon'ble Tribunal towards claims relating
to the same transaction being sale of the aforesaid 66,160
HD digital Set Top Boxes which ultimately was purchased by
the Corporate Debtor from the Creditor and that on payment
of the sums mentioned under Paragraph 4 & 5, the Creditor
shall undertake to indemnify the Corporate Debtor of any
and/or all claims, actions, losses, etc., that shall arise as a
consequence of non-fulfilment of obligations by the Creditor
by not clearing the dues with the Chinese Supplier under the
terms detailed under this paragraph.”

Reading the above makes clear that the dispute between the

Corporate Debtor and the Akshaya was also settled.

23. Thus, taking into consideration the facts and circumstances

of the case as well as the position of Law, we are of the view that
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the Petition, as filed by the Operational Creditor, is required to be
admitted under Section 9(5) of the IBC, 2016. Since, the
Operational Creditor has not proposed the name of Interim
Resolution  Professional, Ms.Asha Rathod with  Reg.No.
[IBBI/IPA-OOI/IP-P-OZOI7/2020-2021/13108] (email id:-
asharathod86@gmail.com) s appointed as the Interim
Resolution Professional (IRP) from the panel of IRP recommended
by IBBI for the period 01.07.2022 to 31.12.2022, upon verification
from the IBBI website, it is seen that the Authorization for
Assignment s granted to the said IRP till 22.05.2023. The
proposed IRP who is appointed shall take forward the process of
Corporate Insolvency Resolution of the Corporate Debtor. The IRP
appointed shall take in this regard such other and further steps as
are required under the Statute, more specifically in terms of
Section 15,19,18 of the Code and file his report within 30 days
before this Bench. The powers of the Board of Directors of the
Corporate Debtor shall stand superseded as a consequence of the
initiation of the CIRP in relation to the Corporate Debtor in terms of

the provisions of IBC, 2016.

24. As a consequence of the Application being admitted in terms

of Section 9 of the Code, moratorium as envisaged under
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provisions of Section 14(1) and as extracted hereunder shall fo«dlow

in relation to the Corporate Debtor;

. The institution of suits or continuation of pending suits

or proceedings against the respondent including
execution of any judgment, decree or order in any
court of law, tribunal, arbitration panel or other
authority;

. Transferring, encumbering, alienating or disposing of

by the respondent any of its assets or any legal right or
beneficial interest therein;

. Any action to foreclose, recover or enforce any. security

interest created by the respondent in respect of its
property including any action under the Securitization
and Reconstruction of Operational Assets and
Enforcement of Security Interest Act, 2002;

. The recovery of any property by an owner or lessor

where such property is occupied by or in the possession
of the respondent.

Explanation.-For the purposes of this Sub-section, it is
hereby clarified that notwithstanding anything contained in
any other law for the time being in force, a licence, permit,
registration, quota, concession, clearance or a similar
grant or right given by the Central Government, State
Government, local authority, sectoral regulator or any
other authority constituted under any other law for the
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time being in force, shall not be suspended or terminated
on the grounds of insolvency, subject to the condition that
there is no default in payment of current dues arising: for
the use or continuation of the license or a similar grant or

right during moratorium period;

25. However, during the pendency of moratorium period in terms

of Section 14(2) and 14(3) as extracted hereunder;

(2) The supply of essential goods or services to the
Corporate Debtor as may be specified shall not be
terminated or suspended or interrupted during
moratorium period.

(2A) Where the interim resolution professional or resolution
professional, as the case may be, considers the supply
of goods or services critical to protect and preserve the
value of the Corporate Debtor and manage the
operations of such Corporate Debtor as a going
concern, then the supply of such goods or services
shall not be terminated, suspended or interrupted
during the period of moratorium, except where such
Corporate Debtor has not paid dues arising from such
supply during the moratorium period or in such
circumstances as may be specified.

(3) The provisions of sub-section (1) shall not apply to

(@) such transactions, agreements or other
arrangement as may be notified by the Central
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Government in consultation with any Operati onal
sector regulator or any other authority;

(b) asurety in a contract of guarantee to a corporrate
debtor.

26. The duration of period of moratorium shall be as provided in
Section 14(4) of the Code which is reproduced below for rexady

reference;

(4) The order of moratorium shall have effect from the
date of such order till the completion of the Corporate
Insolvency Resolution Process:

Provided that where at any time during the Corporate
Insolvency Resolution Process period, if the
Adjudicating Authority approves the Resolution Plan
under sub-Section (1) of Section 31 or passes an order
for liquidation of Corporate Debtor under Section 33,
the moratorium shall cease to have effect from the
date of such approval or Liquidation Order, as the case
may be.

27. The IRP is directed to take charge of the Corporate Debtor’s
management immediately. The IRP is also directed to cause public
announcement as prescribed under Section 15 of the IBC, 2016

within three days from the date the copy of this Order is received,

and call for submissions of claim by the creditors in the manner as
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prescribed under Regulation 6 of the IBBI (Insolvency Resoluation

Process for Corporate Persons) Regulations, 2016.

28. The IRP appointed shall take in this regard such other and
further steps as are required under the Statute, more specifically in
terms of Section 15, 19, 18 of the IBC, 2016 and file his report
within 30 days before this Bench. The powers of the Board of
Directors of the Corporate Debtor shall stand superseded as a
consequence of the initiation of the CIRP in relation to the

Corporate Debtor in terms of the provisions of IBC, 2016.

29. The IRP shall comply with the provisions of Sections 13 (2),
15, 19 & 18 of the Code. The Directors of the Corporate Debtor,
its Promoters or any person associated with the management of
the Corporate Debtor are/is directed to extend all assistance and
cooperation to the IRP as stipulated under Section 19 of IBC, 2016
for the purpose of discharging his functions under Section 20 of

IBC, 2016.

30. The IRP shall conduct the Corporate Insolvency Resolution
Process in respect of the Corporate Debtor as stipulated under
Chapter VIII of IBBI (Insolvency Resolution Process for Corporate

Persons) Regulations, 2016.

31. Based on the above terms, the Petition stands admitted in

terms of Section 9 of the Code and the Moratorium shall come into
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effect as of this date. A copy of the Order shall be communicated
to the Operational Creditor as well as to the Corporate Debtor
above named by the Registry. In addition, a copy of the Order
shall also be forwarded to IBBI for its records. Further, the Interim
Resolution Professional above named shall also be furnished with
copy of this Order forthwith by the Registry, who will communicate
the initiation of the CIRP in relation to the Corporate Debtor to the
Registrar of Companies concerned. Operational Creditor is directed
to pay to IRP a sum of Rs. 2,00,000/- (Rupees Two Lakh) in order

to meet the initial expenses.

32. The IRP is directed to file the 15t Progress Report before this
Tribunal on or before the 45" day of initiation of CIRP by this

Adjudicating Authority.

33. Post this CP/IB/290/CHE/2021 for hearing on 05.09.2022.

1 ¥
SAMEER KAKAR JUSTICE (RETD) S.RAMATHILAGAM
MEMBER (TECHNICAL) MEMBER (JUDICIAL)

Gopishankar. D
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