NATIONAL COMPANY LAW APPELLATE TRIBUNAL, PRINCIPAL BENCH,

NEW DELHI

Comp. App. (AT) (Ins) No. 1109 of 2024 & I.A. No. 5582 of 2024

IN THE MATTER OF:
State Bank of India ...Appellant

Versus

Arvind Kumar, Liquidator of Bhagat Ram Motorways

Pvt. Ltd. & Anr. ...Respondent
Present:
For Appellant : Mr. Gaurav Mitra, Ishan Ray Choudhury, Mr. Harshit

Khare, Prafull Saini, Adv.
For Respondent : Mr. Mohit Chaudhary, Prakhar Mithal, Adv. for R1
None for R2
ORDER

Per: Justice Rakesh Kumar Jain: (Oral)

07.11.2024: This appeal is directed against the order dated
25.04.2024, by which the National Company Law Tribunal, Chandigarh
Bench (in short ‘Tribunal’) has dismissed the application bearing I.A. No.
193/2024 filed under Section 60(5) of the Insolvency and Bankruptcy Code,
2016 (in short ‘Code’) by the Appellant.

2. In brief, M/s Bhagat Ram Motorways Pvt. Ltd. (Corporate Applicant)
filed an application under Section 10 of the Code which was admitted on
10.12.2018 and Arvind Kumar was appointed as Interim Resolution
Professional (IRP) whose appointment was confirmed by the CoC in its
meeting held on 01.01.2019.

3. The resolution plan submitted by the Resolution Applicant was
rejected and in the 10t meeting the CoC opted for liquidation. Accordingly,

the Liquidation application was filed by the liquidator before the Tribunal



which was allowed on 24.09.2019 and Respondent no. 1 was appointed as
the Liquidator, pursuant to which he prepared the liquidation estate of the
assets of the CD in terms of Section 36 of the Code.

4. The Respondent No. 1 prepared e-auction process information
document and gave the details of the assets allegedly owned by the CD. The

said details are reproduced as under: -

253 Detail of Assets

25.3.1 Land & Building

n) The entre land of showroom, which the successful bidder will acquire, is registered in the
name of the promoter/directors of the corporate debtor The purchaser 1s tequited to Fulfil
the conditions of Section 118 of the H.P, Tennncy and Land Reforms Act, 1972 for the transfer
of its ownership to self or any other person,

The detat] of the land 15 as below

Sr. No.| Details of the Land

Land measuring 0-03-02 Hects being 1/9 share out of land
| measuring 0-27-16 Hects comprised of khewat No, 23, Khatom No
26 KhasraNo 2153/576 as entered in jamabandi for the year 2013-
2014 situated at up mohal Rakkar Colony, Teh and Distt-Una, In the
name of Tushar Sharma S/o Rakesh Sharma

Land measuring 0-00-63 Hects being 14/240 share out of land
2 measuring 0-10-75 Hects comprised of khewat no 26 khatoni no 37

khasra no 9,16,17,18,19,20,21,22&23, In the name of Tushar
Sharma S/o Rakesh Sharma

Land measuring 0-00-09 Hects being 14/240 share out of land
measuring 0-01-52 Heets comprised of khewat no 27 khaton: no 38
khasra no 12, In the name of Tushar Sharma S/o Rakesh Sharma

Land measuiing 0-00-33 Hects being 36476240 share out of land
meusut ing 0-05-65 Jlects comprised of khewat no 28 khatont no 39
khasia no 11, In the name of Tushar Sharma S/o Rakesh Shaima.

Land measuring 0-00-32 Hects being 14/240 share out of land
measuring 0-05-53 Hects comprised of khewat no 29 khatoni no 40
khasra no 13,14,15, kitta - 3 as entered in Jamabandi for the year
2009-2010 situated at Mohal Tabba, Theh and Distt- Una (H.P.), In
the name of Tushar Sharma S/o Rakesh Sharma




6 Land measuring 0-01-52 Heets being 1/5 share out of land
measuring 0-07-61 comprised of khewat no 77khaton no 93khasia
no 2334/10 as entered in jamabandi for the yem 2009-2010 situated
al MohalTabba Colony, Una (H.P.) n the name of Sh Tushar
Sharma s/o Sh. Rakesh Kumar,

7 Land measuring 0-11-90 hect as detail below. -

A) Land measuring 0-04-26 hects comprised of Khewat no 13
mun khatoni no 15 khasra no 577, In the name of Tushar

Sharma S/o Rakesh Sharma.

B)Land measwing 0-07-G4hectsbeing 764/2716 share out of land
measuring 0-27-16 hects comprised of khewat no |4khatoni
no 2153/576 as entered in jamabandi for the year 2008-2009
situated at Mohal Rakkar Colony, Una (H P.) 1n the name of
Sh. Tushar Sharma s/o Sh. Rakesh Kumai.

Bank has also created the charge on this property for ¥ 1.50 Cr (X One Crore Fifty
Lakhs only) in respect of loan granted to some other Borrower and buyer will be
required to settle this nccount with lender State Bank of India over and above the sale
price ol Parcel/L.ot - to take property {ree from all encumbrances.

25.3.2 Guest . House Land &,B_ﬁilding at Khewat no. 231 Khatoni no 255 khasra
no 2208/634 having share of 940.80 sqm in the name-of Sh. Rakesh
Kumar s/o Sh. Bhagat Ram, as entered in jamabandi for the year 2008-
2009. )

YA

5. The e-auction was held on 26.12.2023, the Respondent No. 2 was
adjudged the highest bidder. The Appellant then filed an application bearing
[.LA. No. 193 of 2024 before the Tribunal with the following prayers:-

“It is therefore respectfully prayed that the present application
may kindly be allowed and sale held in view of e-auction dated
26.12.2023 may kindly be cancelled, in the interest of justice.

It is further prayed that during the pendency of the present
application, interim order may be passed restraining the
respondent no. 1 liquidator from confirming the sale held vide e-

auction dated 26.12.2023.



The Hon’ble Adjudicating Authority may grant any other relief as

per the facts and circumstances of the matter in hand.”

6. This application was contested by Respondent No.1 and the Tribunal
recorded its findings in para 11 that “after a careful perusal of the record,
we observe that the applicant bank is claiming that the properties were
purchased by and in the name of the directors of the company, but no
document/agreement in support of the title/ownership of the said properties
has been placed on record or produced during hearing by the applicant
bank. Similarly, the respondent liquidator too has failed to establish how the
land’ as mentioned in the balance sheet of 2012-13 or 2017 are the same
properties which are claimed by the applicant to have been mortgaged to it
without any specific details of the said ‘land’ mentioned therein. Mere
reflection of a property as ‘land’ in the balance sheet does not confer a valid
legal title of the same on the CD. This bench is of the view that neither party
i.e. the applicant bank nor the respondent liquidator has produced cogent
evidence in support of their respective claims” and dismissed the application
by recording a finding in para 14 which read as under:-

“In the absence of sufficient documents and evidence in
support of the legal title of the properties in question, we have
no other option but to dismiss the application. Since, we have
not decided the issue on merits, the parties are at liberty to
approach the civil court or any other appropriate forum to
agitate about their right and title over the said properties. 15.
The present LA No. 193 of 2024 is dismissed and disposed off

accordingly.”

7. Aggrieved against the aforesaid order, the present appeal has been

filed in which, at the time of preliminary hearing, this Court had directed



that “we however observe that any action taken in pursuance of the
impugned order shall abide by the result of the appeal.” However, the said
order was further amended on an application bearing I.A No. 5582 of 2024
filed by the Appellant in which the following order was passed on
08.08.2024 :-

“I.A. No. 5582 of 2024: By this application applicant has prayed for
direction to the liquidator to not proceed to distribute the sale
proceeds by the liquidator.

Learned Counsel for the Liquidator submits that the liquidator has
already sent an email to the SBI on 02.08.2024 that till next date
the liquidator shall not distribute the proceeds.

In view of the aforesaid statement, we see no reason to pass any
order.

Let the matter on 14.08.2024.”

8. While attacking the impugned order, Counsel for the Appellant has
submitted that the Tribunal has committed a patent error in dismissing the
application of the Appellant without adverting to the admitted facts on
record i.e. property mentioned in the e-auction process information
document. It is contended that there are two parcels of land, namely, the
workshop, showroom, Guest house land & building. It is submitted that the
workshop, showroom, land and building is owned by Tushar Sharma s/o
Rakesh Kumar and the guest house land & building is owned by Rakesh
Kumar s/o Bhagat Ram. He has also referred to mortgage documents which
have been placed on record with the application bearing [.A. No. 5582 of
2024. The mortgage documents pertaining to the workshop and showroom
and in the name of Tushar Sharma s/or Rakesh Kumar and is reproduced

as under:-



' — 3. ' sue 99

LETTER OF CONFIRMATION FOR EXTENSION OF MORTGAGE BY DEPOSIT OF TITLE DEEDS COVERING

*  ENHANCED LIMITS AND / OR CREATION OF :QUITABLE MORTGAGE ON ADDITIONAL PROPERTIES FOR
SECURING THE EXISTING LIMITS AND / OR ENHANCED LIMITS AND ADDITIONAL FACILITES.

-~

gatg: 2290
“From: To
Twntol, S Notvw SWD Tho Cial Managor,
Dy Roveesth Skl Stato Bank of Patlala,
oy A U\'\x Mm’*’g&.\(_&md\
(Name & Address/s of tha Maortgagorls)

T R e Borowers e MMWWT?)" T
b o o Byt — Rakkek. (o\OVWM Uwng

3. Faclibes & limits secured 1 .
(Fiwiohm "6 ¥ RS F’V W“ﬂd
— (elemed 0 as Debt™)
:ﬂf:ummdnmu Enhanced Porlion ‘Adcitional Facdities, If any.
¢ "“""b :h"'m“"‘”" Rs. Re. A S0 Cxore MTQC::&TMJ&{_
meom Rupses Rupees U 2 -6 Lyt OA e

SCHEDULE -A

- OULE A SCHEDULE -8
Mdmfw ks | g&dz\?&d&)

(oompu-aqém) {Bescrpiion of e Addiional Properses)

Dear Sk, 3 -oe.:-wﬁl--

1. W ere wiking s 10 confiem that we had abeady deposted with you & ™MEAAYPUN " (prace of depostyon_10 - 08 2475
(date of original depost), the tite-deeds relating to our SCHEDULEA propety wilh intent to creatie equitable monigage 3s securty for the due
mammmnmmpmuuudmmwmmmMwmmmmb

2. This is to confirm that conseguent upon the enhancement of the limits andfor grant of addlional faciities as mentianed above we had admitted and
coefiemed o0 21+ 10-1) __ (Date of extension of morigage) that the benefit of the aforesaid mortgage shall aiso apply for, stand extended to and
cover the echanced porfion of tha limits andior the additional faciliies and also for all other fiabiliies and indebledness of the Borrowers Yo the Bank.
éWeluﬂha thaton _______ ({date of deposit of additional lile deeds) we have aleo delivered 10 and deposted wih you
: ™ (Placajthe additional tile deac's relaling to additional propersies (SCHEDULE-B) with the inlention of
creating equiabie as security not only for secuing the due repaymant of the above original modgage debt but also fo the due repayment of
nmmmmmmmmumma&rmwwb

by tha Bank and for 3l
inferest, cost, charpes, expanses payabile by the Bomowen's ko the Bank.. =7

be
6 Solyvert TS Lowed =
: U 825 Crovet -
thmdeﬂ&MMMuhﬁM“wﬁmﬂouwol

{(Place) that the benefit of the mortgage/s on the Schedule A and B properties shall also apply for, stand
u?ndd 1o and cover the tnhanced portion of the limits andfor the add tional facllities and also for all other liabilities and indebtedness of
Borrowers o the Bank.

5. We confirm that no proceedings for recovery of any stalulory dues, taxes, €c are being inliated nor were initialed in the past nor any proceeding of
lewy o Laxis panding sgainst the Morigagoris under the Income Tax Act, 1931 or the Safes Tax Laws, and thal no notice has been issued | of served
Egmmz.iaor.'ﬁaw wther Rules of the Se;ond Scheduls 1o 2.0 Incxna Tax Ak, 1981, or under aay thar low for tia time halng i

B. We confem that wa have a good and marketable titls and that save the cherge's created in favour of the Bank, the preperty Is frea from all
encumbeances, The propenty is In our physical possassion {a portion of the piaperty is undor lenancy occupalion on monthly rent).

7. We have rol enlered Into any agreament for Lransfer or aienaion in respexd of our properties in any form whatsoever nature. We waive (e
appication of Sections 61, 65A and 67A of the Transfes of Property Act 1882.

o Iy,

of the Mortgagoris

(Nete: In addition o Land & Buildings, if fixed Plant & Machinery is also given, then, full description of the said Plant & Machinery, including
identification marks should be written.)

SBPr. 1786



: 60
* 1 Collatoral Security

’1 Extenslon .ot scope on " existing EM of

' commercial property measuning 0-01-10 Hecl. being 1/5 share of 0-05-53 Hect., comprised in
Khewat no, 29, Khatauni no40, Khasra no 13/0-00-90, 14/0-01-40, 15-0-03-23 as cnfered in
jamabandi for the year 2009-10 situated at Una Nangal Road, Rakkar in the name of She Tushar
Sharma $/O Dr, Rakesh Sharma.

. 2 Extension of scope on existing EM of land measuring 0-01-52 Hecl. being 1/5 share of 0-

i 07-61 Hect,, comprised of Khewat No 77,Khatauni NO 83 Khasra No 2334/10, as entered in
Jamaband| for the year 2009-2010, situated at Mohal Tabba,Teh. Una, Nangal Road,

: Rakkar in the name of Shri Tushar Sharma s/o Dr. Rakesh Sharma.

'3 Extension of scope on existing EM of commercial property measuring 0-03-02 Hect.
being 1-9 share of 6-27-16 Hect, comprised in Khewat no. 11, khatauni no. 13 min, Khasra
no. 576/2 registered vice Vasika no, 1226 dated 07.06.2004 situated al Una-Nangal Road,
Rakkar in the name Shri Tushar Sharma sfe Dr. Rakesh Sharma

4 Extension of scope on existing EM of commercial property measuring 0-03-39 Hect
being 1/8 share of 0-27-16 Hect, comprised in Khewat no. 11, khatauni no.13 min, khasra
no 57672 registered vide Vasika 2879 dated 30122004 situated at Una Nanga! Road,
Rakkar in the name of Shri Tushar Sharma s/o Or. Rakesh Sharma

5 Extension of scope on existing EM of commercial property measuring 0-02-99 Hect.
constituting land measuring 0-01-52 Hect, being 1/5 share of 0-07-61 Hect, comprised in
Khewat no. 29 min, khatauni no, 49, khasra no. 10/2 and land measuring 0-01-47 Hect
being 501240 share of 0-07-5 Hecl, comprised In Khewat 21, khatauni no.37, khasra

"N 10.13/0-00-90, 14/0-01-40,15/0-03-23 both registered vide Vasika 2880 dated 31.12.2004
| situated at Una Nangal Road, Rakkar in the name of Shri Tushar Sharma s/o Dr, Rakesh
i Sharma. ~ R .
i .c f -

9. Similarly, guest house owned by Rakesh Kumar son of Bhagat Ram

was also mortgaged with the Appellant is also reproduced as under:-
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LETTER OF CONFIRMATION FOR EXTENSION OF MORTGAGE BY DEPOSIT OF TITLE DEEDS COVERING

*  ENHANCED LIMITS AND / OR CREATION OF :QUITABLE MORTGAGE ON ADDITIONAL PROPERTIES FOR
SECURING THE EXISTING LIMITS AND / OR ENHANCED LIMITS AND ADDITIONAL FACILITES.

-~

o Cate.: 12 90\
From: Tu
"T-M\\A.L. &\M\’\N\”‘ S)D Tho Chial Manager,
Dy neech Sl Y State Bank of Paflala,
g [ve UV\.\ -M\(_B{wm
(Name & Address/s of the Martgagoris)
i 12 A T
TRomame oA Revgodt 1o ot~ NW (1)
2 Ad¥ess of the Boroweds YN Lo\ovﬁ Uwng
~Fachies & i secured 1! -
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___SCHED _SCHEDULE -8
Md&w ks | gdz\wdm

wmdqém) (Descrpiion of e Addional Properses)

Dear S, =5 08 wo k-

1. W ere wiking s 10 confiem that we had abeady deposted with you & ™MEAAYPUN " (prace of depostyon_10 - 08~ 2475
(date of original depost), the tite-deeds relating to our SCHEDULEA propety wilh intent to creatie equitable mongage as secudty for the due
“mmmm ammmhwggmuwuummummmwmmmmb

2. This is %o confiem that consequent upon tha enhancement of the limits andfor grant of addlional faciities as mentianed above we had admitted and

confirmed o0 21+ 10-1) __ (Date of exdension of morigage) that the banefit of the aforesaid mortgage shall aiso apply for, stand extended to and

cover the echanced porfion of tha limits andior the additional faciliSies end also for af other fiabilifies and indebledness of the Borrowers 1o the Sank.

2 We furthes haton ___({date of deposit of additiond lile deeds) we have also delivered 1o and deposted wifh you
Q, [ (Placajthe additional tile deec's relaling to additional propersies (SCHEDULE-B) with the infenson of

creating equiable as sccurity not only for securing the due repaymant of the above original morgage debd but also foc te due repayment of
the enhanced fimits andlor the additional faciliies comprised in the enhanced debt granted or agreed to be by the Bank and for all
inferest, oo\, charpes, expanses payabie by the Bomower's to the Bank. . =T, A 6 Solyort TS Loty =

< X Cyorel
memammmmmmwummucmnammor
extension) at (Place) thet the benefit of the mortgage/s on the Schedule A and B properties shall also apply for, stand
extended 1o and cover the tnhanced portion of the limits andior the add tional facllities and also for all other llabilities and indedtedness of
the Borrowers {0 the Bank.

5. We confirm that no proceedings for recovery of any statulory dues, taxes, €lc are being inlisted nor were initialed in the past nor any proceeding of
lewy or Laxis panding Ggainst the Morigagoris under the Income Tax Act, 1951 or the Sales Tax Laws, and thal no notice has been issued / o¢ served

z::mr’wmi. 16 ar 31 of any viner Rules of the Se;ond Scheadules |o e Incune Tas AC, 1981, o under any ihar tow for o time halng

B. We confem that wa have a good and marketable tils and that save the chergels created in favour of the Bank, the preperty Is frea from all
encumbeances, The propenty is in our physical possassion {a portion of the piaperty i undor lenancy occupalion on monthiy rent).

7. We have rol entered Into any agreament for transfer or ailenaion in respexd of our properties in any form whalsoever nature. We waive (he
applcation of Sections 61, 654 and 67A of the Transfer of Property Act 1882.

(4 lly,
of the Mortgagoris
g:o!e:Inmllbnlow&Bulﬁos.IMPhM&MwaMMMMamamoaldleaMachlmly.'mdm

marks should be writien.)
S.BP. 1786



10. Counsel for the Appellant has then drawn our attention to the
translated sale deeds i.e. Vasika No. 1228 dated 07.06.2004 pertaining to
the land owned by Tushar Sharma s/o Rakesh Kumar and the sale deed
bearing Vasika No. 3 Dated 20.04.1981 pertaining to land owned by Rakesh
Kumar son of Bhagat Ram.

11. There are multiple sale deeds in favour of Tushar Sharma dated
07.06.2004 and similarly in favour of Rakesh Kumar son of Bhagat Ram
dated 20.04.1981 of the two parcels of land which are in question in this
case. He has further submitted that the Tribunal should not have dismissed
the application when it was itself not clear as to whether the land in
question belongs to the CD or the individuals, namely, mortgagers who have
mortgaged the property with the Bank. He has further submitted that the
Tribunal has committed an error in dismissing the application and
relegating the Appellant to approach civil court or any other appropriate
forum to agitate about their right and title over the said properties and
allowed the properties to be sold/transferred to the prospective buyers.

12. In reply, Counsel for Respondent has vehemently argued that there is
no error in the impugned which calls for any interference by this Court. It is
submitted that the Appellant was the member of the SCC having voting
share of 38.23%. They did not participate in the 15t SCC in which the
decision was taken for the purpose of e-auction of the property in question.
It is further submitted that Respondent No. 1, being a liquidator, has acted
in accordance with law much less in terms of Section 36 for selling the
property of the CD which he has gathered from balance sheet of the CD in

which the word land and building has been mentioned. It is also submitted



that this was within the knowledge of the Appellant from the last two years
but no effort was made by them at any point of time.

13. Counsel for the Respondent has also argued that earlier also the same
property was put to e-auction but the auction failed and the amount which
was deposited by the prospective buyers was forfeited out of which
proportionate share of Rs. 60 lakh has gone to the SBI.

14. In rebuttal, Counsel for the Appellant has submitted the mere fact
that he did not participate in the SCC meeting when the decision was taken
to liquidate the property in question does not change the ownership of the
property in question which is owned by two individuals and not by the CD,
therefore, it cannot form part of the assets of the CD under Section 36(4) for
selling the same to pay off the debts.

15. We have heard Counsel for the parties and perused the record with
their able assistance.

16. The Tribunal has framed the question in para 10 to the effect that
“The moot issue in the case in hand is whether the properties in question
have been purchased by and in the name of the Directors of the CD as
contended by the Applicant bank, or the said properties were purchased out
of the funds and in the name of the CD and liable to be included in the
liquidation estate, as argued by the Respondent/Liquidator”

17. The same question would arise in the present appeal as well. The very
fact that the company was incorporated in the year 2011 and the property
owned by Rakesh Kumar son of Bhagat Ram was purchased by him in the
year 1981 and Tushar Sharma s/o Rakesh Kumar purchased the property
in question in 2004 would itself show that these properties do not belong to

the CD because had it been the property of the CD then the CD would have



purchased after having been incorporated but since the properties have
been purchased by two individuals who happened to be the directors of the
CD, would not make this property to be a part of the asset of the CD. In this
regard, evidence has been led by the Appellant before this Court by
producing the vernacular copies of the sale deeds of the year 1981 and 2004
alongwith translated copies thereof in which the property in question is
recorded in the name of both the directors, namely, Tushar Sharma and
Rakesh Kumar. Besides this, evidence has also been brought on record in
the shape of mortgage documents to show that these properties have been
mortgaged by the individuals and not by the CD for the loan for the CD. In
addition to that, e-auction process information document, which we have
already referred to herein above, also shows that the property which has
been put to sale by the liquidator in auction is the same in which khasra
number and area are clearly mentioned which relate the title deeds
produced by the Appellant. All the documentary evidence available on record
indicates to only one fact that the property in question belongs to two
individuals, namely, Tushar Sharma and Rakesh Kumar which has been
mortgaged with the Appellant for raising loan and is not the property of the
CD. Moreover, Counsel for the Appellant has also pointed out during the
course of hearing that for the purpose of sale of these properties which have
been mortgaged with them, appropriate proceedings have already been
initiated by the Appellant Bank under the SARFAESI Act by issuing notices
under Section 13(2) and 13(4) and has also obtained recovery certificate
from DRT-II, Chandigarh.

18. In such circumstances, we have easily reached to the conclusion that

the property in question which has been sold by the liquidator does not



belong to the CD rather the same belongs to the Tushar Sharma s/o Rakesh
Kumar and Rakesh Kumar s/o Bhagat Ram which is evident from the
documentary evidence available on record.

19. In view of the aforesaid facts and circumstances, the appeal succeeds
and the impugned order is hereby set aside. No costs.

20. Before parting, it is pertinent to mention that in view of the aforesaid
order, the sale in favour of the Respondent No. 2 is hereby cancelled. The
amount which has been collected by Respondent No. 1 from Respondent No.

2 shall be returned to him within 30 days from today.

[Justice Rakesh Kumar Jain]
Member (Judicial)

[Mr. Indevar Pandey]
Member (Technical)

Sheetal /ravi



