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O R D E R 
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07.11.2024:  This appeal is directed against the order dated 

25.04.2024, by which the National Company Law Tribunal, Chandigarh 

Bench (in short ‘Tribunal’) has dismissed the application bearing I.A. No. 

193/2024 filed under Section 60(5) of the Insolvency and Bankruptcy Code, 

2016 (in short ‘Code’) by the Appellant. 

2. In brief, M/s Bhagat Ram Motorways Pvt. Ltd. (Corporate Applicant) 

filed an application under Section 10 of the Code which was admitted on 

10.12.2018 and Arvind Kumar was appointed as Interim Resolution 

Professional (IRP) whose appointment was confirmed by the CoC in its 

meeting held on 01.01.2019. 

3. The resolution plan submitted by the Resolution Applicant was 

rejected and in the 10th meeting the CoC opted for liquidation. Accordingly, 

the Liquidation application was filed by the liquidator before the Tribunal 



which was allowed on 24.09.2019 and Respondent no. 1 was appointed as 

the Liquidator, pursuant to which he prepared the liquidation estate of the 

assets of the CD in terms of Section 36 of the Code. 

4. The Respondent No. 1 prepared e-auction process information 

document and gave the details of the assets allegedly owned by the CD. The 

said details are reproduced as under: - 

 



   

 

 

5. The e-auction was held on 26.12.2023, the Respondent No. 2 was 

adjudged the highest bidder. The Appellant then filed an application bearing 

I.A. No. 193 of 2024 before the Tribunal with the following prayers:-  

“It is therefore respectfully prayed that the present application 

may kindly be allowed and sale held in view of e-auction dated 

26.12.2023 may kindly be cancelled, in the interest of justice. 

It is further prayed that during the pendency of the present 

application, interim order may be passed restraining the 

respondent no. 1 liquidator from confirming the sale held vide e-

auction dated 26.12.2023. 



The Hon’ble Adjudicating Authority may grant any other relief as 

per the facts and circumstances of the matter in hand.” 

 

6. This application was contested by Respondent No.1 and the Tribunal 

recorded its findings in para 11 that “after a careful perusal of the record, 

we observe that the applicant bank is claiming that the properties were 

purchased by and in the name of the directors of the company, but no 

document/agreement in support of the title/ownership of the said properties 

has been placed on record or produced during hearing by the applicant 

bank. Similarly, the respondent liquidator too has failed to establish how the 

‘land’ as mentioned in the balance sheet of 2012-13 or 2017 are the same 

properties which are claimed by the applicant to have been mortgaged to it 

without any specific details of the said ‘land’ mentioned therein. Mere 

reflection of a property as ‘ land’ in the balance sheet does not confer a valid 

legal title of the same on the CD. This bench is of the view that neither party 

i.e. the applicant bank nor the respondent liquidator has produced cogent 

evidence in support of their respective claims” and dismissed the application 

by recording a finding in para 14 which read as under:-  

“In the absence of sufficient documents and evidence in 

support of the legal title of the properties in question, we have 

no other option but to dismiss the application. Since, we have 

not decided the issue on merits, the parties are at liberty to 

approach the civil court or any other appropriate forum to 

agitate about their right and title over the said properties. 15. 

The present I.A No. 193 of 2024 is dismissed and disposed off 

accordingly.” 

 

7. Aggrieved against the aforesaid order, the present appeal has been 

filed in which, at the time of preliminary hearing, this Court had directed 



that “we however observe that any action taken in pursuance of the 

impugned order shall abide by the result of the appeal.” However, the said 

order was further amended on an application bearing I.A No. 5582 of 2024 

filed  by the  Appellant in which the following order was passed on 

08.08.2024 :-  

“I.A. No. 5582 of 2024: By this application applicant has prayed for 

direction to the liquidator to not proceed to distribute the sale 

proceeds by the liquidator. 

Learned Counsel for the Liquidator submits that the liquidator has 

already sent an email to the SBI on 02.08.2024 that till next date 

the liquidator shall not distribute the proceeds. 

In view of the aforesaid statement, we see no reason to pass any 

order.  

Let the matter on 14.08.2024.” 

 

8. While attacking the impugned order, Counsel for the Appellant has 

submitted that the Tribunal has committed a patent error in dismissing the 

application of the Appellant without adverting to the admitted facts on 

record i.e. property mentioned in the e-auction process information 

document. It is contended that there are two parcels of land, namely, the 

workshop, showroom, Guest house land & building. It is submitted that the 

workshop, showroom, land and building is owned by Tushar Sharma s/o 

Rakesh Kumar and the guest house land & building is owned by Rakesh 

Kumar s/o Bhagat Ram. He has also referred to mortgage documents which 

have been placed on record with the application bearing I.A. No. 5582 of 

2024. The mortgage documents pertaining to the workshop and  showroom 

and in the name of Tushar Sharma s/or Rakesh Kumar and is reproduced 

as under:- 



 



 

9. Similarly, guest house owned by Rakesh Kumar son of Bhagat Ram 

was also mortgaged with the Appellant is also reproduced as under:-  



 

 



10. Counsel for the Appellant has then drawn our attention to the 

translated sale deeds i.e. Vasika No. 1228 dated 07.06.2004 pertaining to 

the land owned by Tushar Sharma s/o Rakesh Kumar and the sale deed 

bearing Vasika No. 3 Dated 20.04.1981 pertaining to land owned by Rakesh 

Kumar son of Bhagat Ram. 

11. There are multiple sale deeds in favour of Tushar Sharma dated 

07.06.2004 and similarly in favour of Rakesh Kumar son of Bhagat Ram 

dated 20.04.1981 of the two parcels of land which are in question in this 

case. He has further submitted that the Tribunal should not have dismissed 

the application when it was itself not clear as to whether the land in 

question belongs to the CD or the individuals, namely, mortgagers who have 

mortgaged the property with the Bank. He has further submitted that the 

Tribunal has committed an error in dismissing the application and 

relegating the Appellant to approach civil court or any other appropriate 

forum to agitate about their right and title over the said properties and 

allowed the properties to be sold/transferred to the prospective buyers. 

12. In reply, Counsel for Respondent has vehemently argued that there is 

no error in the impugned which calls for any interference by this Court. It is 

submitted that the Appellant was the member of the SCC having voting 

share of 38.23%. They did not participate in the 15th SCC in which the 

decision was taken for the purpose of e-auction of the property in question. 

It is further submitted that Respondent No. 1, being a liquidator, has acted 

in accordance with law much less in terms of Section 36 for selling  the 

property of the CD which he has gathered from balance sheet of the CD in 

which the word land  and building has been mentioned. It is also submitted 



that this was within the knowledge of the Appellant from the last two years 

but no effort was made by them at any point of time. 

13. Counsel for the Respondent has also argued that earlier also the same 

property was put to e-auction but the  auction failed and the amount which 

was deposited by the prospective buyers was forfeited out of which 

proportionate share of Rs. 60 lakh has gone to the SBI. 

14. In rebuttal, Counsel for the Appellant has submitted the mere fact 

that he did not participate in the SCC meeting when the decision was taken 

to liquidate the property in question does not change the ownership of the 

property in question which is owned by two individuals and not by the CD, 

therefore, it cannot form part of the assets of the CD under Section 36(4) for 

selling the same to pay off the debts. 

15. We have heard Counsel for the parties and perused the record with 

their able assistance.  

16. The Tribunal has framed the question in para 10 to the effect that 

“The moot issue in the case in hand is whether the properties in question 

have been purchased by and in the name of the Directors of the CD as 

contended by the Applicant bank, or the said properties were purchased out 

of the funds and in the name of the CD and liable to be included in the 

liquidation estate, as argued by the Respondent/Liquidator”  

17. The same question would arise in the present appeal as well. The very 

fact that the company was incorporated in the year 2011 and the property 

owned by Rakesh Kumar son of Bhagat Ram was purchased by him in the 

year 1981 and Tushar Sharma s/o Rakesh Kumar purchased the property 

in question in 2004 would itself show that these properties do not belong to 

the CD because had it been the property of the CD then the CD would have 



purchased after having been incorporated but since the properties have 

been purchased by two individuals who happened to be the directors of the 

CD, would not make this property to be a part of the asset of the CD. In this 

regard, evidence has been led by the Appellant before this Court by 

producing the vernacular copies of the sale deeds of the year 1981 and 2004 

alongwith translated copies thereof in which the property in question is 

recorded in the name of both the directors, namely, Tushar Sharma and 

Rakesh Kumar. Besides this, evidence has also been brought on record in 

the shape of mortgage documents to show that these properties have been 

mortgaged by the individuals and not by the CD for the loan for the CD. In 

addition to that, e-auction process information document, which we have 

already referred to herein above, also shows that the property which has 

been put to sale by the liquidator in auction is the same in which khasra 

number and area are clearly mentioned which relate the title deeds 

produced by the Appellant. All the documentary evidence available on record 

indicates to only one fact that the property in question belongs to two 

individuals, namely, Tushar Sharma and Rakesh Kumar which has been 

mortgaged with the Appellant for raising loan and is not the property of the 

CD. Moreover, Counsel for the Appellant has also pointed out during the 

course of hearing that for the purpose of sale of these properties which have 

been mortgaged with them, appropriate proceedings have already been 

initiated by the Appellant Bank under the SARFAESI Act by issuing notices 

under Section 13(2) and 13(4) and has also obtained recovery certificate 

from DRT-II, Chandigarh. 

18. In such circumstances, we have easily reached to the conclusion that 

the property in question which has been sold by the liquidator does not 



belong to the CD rather the same belongs to the Tushar Sharma s/o Rakesh 

Kumar and Rakesh Kumar s/o Bhagat Ram which is evident from the 

documentary evidence available on record.  

19. In view of the aforesaid facts and circumstances, the appeal succeeds 

and the impugned order is hereby set aside. No costs.  

20. Before parting, it is pertinent to mention that in view of the aforesaid 

order, the sale in favour of the Respondent No. 2 is hereby cancelled. The 

amount which has been collected by Respondent No. 1 from Respondent No. 

2 shall be returned to him within 30 days from today.                  

       

 [Justice Rakesh Kumar Jain] 

Member (Judicial) 
 

  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Sheetal /ravi   

 

[Mr. Indevar Pandey] 
 Member (Technical) 

 

 

 


