NATIONAL COMPANY LAW TRIBUNAL
COURT-V, MUMBAI BENCH

8. C.P.(IB)725(MB)/2021

CORAM:
SMT. ANURADHA SANJAY BHATIA, SMT. SUCHITRA KANUPARTHI,

MEMBER (T) MEMBER (J)
ORDER SHEET OF THE HEARING OF MUMBAI BENCH OF THE NATIONAL
COMPANY LAW TRIBUNAL ON 04.04.2022.
NAME OF THE PARTIES: Narayan Mangal

V/s
VATSALYA BUILDERS AND DEVELOPERS PRIVATE LIMITED

SECTION : Sec 7 of IBC 2016

ORDER

1. Ms. Ankita Sehgal, counsel for the Petitioner and Mr. Dhananjay
Dhondarkar, counsel for the Corporate Debtor are present. This
is a Petition filed under section 7 of the Insolvency and
Bankruptcy Code, 2016 for an amount of Rs. 78,65,000/-.

2. Heard the counsels from both sides. This Bench notes that the
C.P. 3701/2019 was filed and the matter was dismissed as
withdrawn on 13.12.2019 vide an order of the Bench wherein

the Consent terms have been taken on record.

3. Consent terms/ Settlement Agreement categorically stated that
the parties have entered in to the consent terms on 12t
December, 2019 and have sought to settle the entire claim of
Rs. 71,00,000/-. The Settlement Agreement/ Consent terms

dated 12t December, 2019 is reproduced as below;
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AGREEMENT FOR SETTLEMENT WITH FINANCIAL CREDITOR

o San e | 8 Catt

THIS AGREEMENT FOR SETTLEMENT ie axecuted on 12" Dacember, 2019 at
Indore by and botween:

_ 1 Shri Narayan Mangal Sio $hri Harvilashji Mangal Aged About 65 Years
fesident of Sanskrali Pam, Palda- Mundia Road, Indore (M.P.) 452001
(Hereinafter called "Financial Creditor" or “Shri Mangal”) which Includes his
legal heirs, assignées and successors;

And

.2 Vatsalya Builders And Developers Private Limited having a company
registered under Companies Act, 1955 by CIN:U45200MH2000PTC 128402 ang
Registered Office at 201202, Ganesh Chambers, 2nd Floor, Nehadia Square,
Opp. Yashwani Stadium, Ohantoli, Nagpur (MH) {Hereinafter called “Vatsayla"
or “Corporate Debtor”) which includes i legal hairs and assignees ang
mt%m“
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successors, acting through Shri Prafulls Purshottamrso Gadge (DIN 001861 18),
Direstor, duly authorized by the Board of Directors of the Company by the Board

Resolution dated 08.12.2018

(hereinafer each shall be referred to as @ “Panty” and collectively referred to as the
‘Parties’).

WHEREAS Vatsayla is a private limited company and is engaged in the business of
Real Estate and Developers and Shei Mangal has provided an unsecured loans 10
Vatsalya from time to time since the year 2012 for the business requirements of

Vatsalya.

WHEREAS Vatsalya has commitied default in repayment of the pencipal loan
amount together with the monthly interest payable @ 1.50% per menth fill 30thJuly,
2019 aggregafing to Rs.61.75,388/- (Rs. Sixty One Lakhs Seventy Five Thousand
Three Hundred Eighty Eight only}admitted by issuance of the Promissoty Note for an
equivalent amount executed by its Director on 30th March, 2018,

AND WHEREAS Vatsalys issued 2 cheque nos. 512805 dated 30™July, 2019
amounting to Rs,38,03,888/- and another cheque No. 512808 dated 30 July, 2010
smounting te Rs.23,71,500- drawn on drawn on Allahabad Bank, Branch
Bhanwarkua Branch Indore (M.P.), aggregating to sum of Rs. 61,75,388/- (Rs. Sixty
One Lakhs Seventy Five Thousand Three Hundred Eighty Eight only),

AND WHEREAS Vatsalya has a'so issued anothar cheque no, 501898 dated
27%July, 2018 amounting 1o Rs, 45,000/, cheque no. 502000 dated 12"August,
2018 amounting 1o Rs. §0,000/- and chague no. B18178 dated 26™August, 2018
amownling to Rs. 50,000, aggregating tc & sum of Rs. 1,45,000 (Rs. One Lakh
Forty Five Thousand only) for the paymant of interest amount @ 1.50% p.m.
payable for the period from 31 July, 2019 to 15" September, 2018, respectively
drawn and pavable on Nima! Urban Co-operative Bank Lid, Mehadia Chowk
Branch, Dhantod, Nagpur (MM) 440012

AND WHEREASShri Manga' being the Financial Craditer has depcsited all the
aforesaid S (Five) cheques for total amount of Rs. 63,20,388/- (Rs. Sixty Three
Lakhs Twenty Thousand Three Hundred Eighty Eight Only)in its bank account with
Axis Bank Account No. 815010072753490 Sapna Sangeeta Branch, Indore (M.P.)
on 19" Sept, 2019 for realisation and the Bank vide s Bank memo dated 20"
Sepiember, 2019 has retumed all the aforesaid 5 (Five) Cheques for total amount of

Rs. 63,20,386/- (Rs. Sixty Thrue Lakhs T Three Hundred Eighty
Eight Only)with the maww s
Director Z@”



AND WHEREASfor racovery of an outstanding smount of Rs. 83,20,388/- (Rs. Slxty
Threa Lakhs Twenty Thousand Three Hundred Eighty Eight Only) plus interest @
1.50% p.m. thereon till the actual date of payment.Shri Mangal, tha Financial
c:aouorhasﬂodapemlonlnromlundermlwamofm7ofme
Insolvency And Bankruptcy Code. 2016 (IBC) initiating Corporate Insovency
Resolution Process (CIRP) against Vatsayla being the Corporate Deblor before the
Hon'ble Adjudicating Authority (NCLY, Court No. 3 of Mumba/) which got registered
by Company Petition CF(1B) 3701(MB)/2018 and is pending for adjudication, listed
for haaring on 13"December, 2019,

AND WHEREAS during the pandancy of the pelition,Vatsalya has approached and
raquested to Shri Mangal to arive at full and final setiement of indebted claim in 24
and every respect without Involving in the CIRP under the IBC and Shri Mangal has

accepted the request of Vatsalya.

AND WHEREAS both the parfies have agreed to setfle their amount amicably
between themsalves at Rs.71,00,000/- Exclusive Income Tax TDS as applicable and
net amount shall be payable by Cheques/Drafi Rs, 71,00,000/- (Rs. Seventy One
Lakhs Only).

AND WHEREAS both the parties hereto have agreed for recerding the terms and
conditions of the satlement of the outstanding claims as under;

IN WITNESS THEREOF IT HAS BEEN MUTUALLY AGREED THAT:

1. That Vatsalya admit and sccapt the outstanding payable to Shri Mangal, a sum
of Rs. 63,20,386/ (Rs. Sixty Three Lakhs Twenty Thousand Three Hundred
Eighty Eight Only) phus interest @ 1.50% p.m. theroon til the actus! date of
paymant,

2 That after all discussions, deliberations and after giving effect to all costs,
charges, interest efc. both parties come 0 a consolidate full and final
settiement amount for Rs.71,00,000/- Exclusive Income Tax TDS a8 applicable
ana net amount shall be payable by Cheques/Draft Rs. 71,00,000 (Rs.
Seventy One Lakhs Only) Rs,71,00,000/- payable by Vatsalya fo Shri Mangal
andﬂnswmentmoumunlbepaywbhmohmmu
(Fourteenjmonthly Installments in & time bound manner:

$.No. | Particuiars Amaunt | Mode of Payment

1 Uplront Settlerrent | 5,00,000 mwmﬁﬁuomw
Amount (" 1212.19 of AXIS Bark.

| Instabmant)
2 Instaliment 500,000 | By Post dated Cheque No. 615057 daied
250120 of Nemal Urben Co-oparative

_— Bank Lig.

3 3" instalment 5 ecue No. 516052 dated

Vatsaly® W et s



3.

2502.20 of Nrmal Utban Co-cperative

Bark L0
) Inataliment 5,00,000 | By Post ced Cheque No. 616053 dsked

250120 of Nimal Urban Co-opacative

Bank Ly, % r— |
5 8" instaliment 500000 | By Post No. 518054 cated

25.04.20 of Nimel Urban Co-cpertive

Bank L.
5 & instaiment 3,00,000 i;r.rg'&m No. 6516055 oaed
250520 of Nemal Urban Co-oparstive
Bank Lid. Nagpur
7 T irataliment 5,00.000 Posl dmed Chaque No. 516056 0aed |
250820 of Nemal Uhan Co-operative
Barik L2 Nagpur
600,000 | By Pel osted Choque No, 516057 aied |
2507.20 of Nimal Urban Co-operathve
Bank Lid.
" Instarment 5,00,000 | By Post dated No. 818055 dated
250820 of Nirmal Urban Co-operative
Bank Ltg.
) 10 Instmimeni 5,00,000 | By Posi dated Cheque No. 516059 dated
250920 of Nirral Urban Co-operaive
Bank Lid, |
n T nsiaiment 500,000 | By Post dated Gheque No. 615060 dated |
251020 of Nimal Urten Co-openstive

|

Bank Lid. Nagpur

2z |1 500,000 | By Post daled No. 616081 dased
251120 of Nimal Urben Co-cperative
Banik Lid

13 13 nstalimant 500,000 | By Post dated Cheque No. 616052 dated
251220 of Nimmal Urban Co-cperative

Sark Lig. Nagper
14 Las! (Full ang tna) | 5,00,000, 3y Post dated Cheque No. 818063 dated
nstaiment 250121 of Nimal Urben Co-operative
| - mm%
Total 71,00,000 | (Rs. Seventy One Lakhs only)

The Shri Mangal will be having every right to present the above said cheques
as agreed above within bme in discharge of above mention legally enforceable
dedt. It is further clarified that the Issuance of the abovementioned cheques are
in discharge of hononing of commitments against a legaly valid existing debt by
Vaisalya in favor of Shr Mangal,

That Vatsalya has sgreed and commited that it shal maintain adequate
balance In its bank account before the due dates of the postdated chaques
Issued by it and Shri Mangal shali not require to seek any confirmation before
presentation of any of the chegues 1o its Banker for encashment and realization
of the due amount,

That it is clearly understood between the parties that if the aforesaid net
amount of Rs.71,00,000/- (Rs. Seventy One Lakhs)is paid as per scheduls as
stated above, the entire claim of San Mangalshall stand satisfied. and he will
withdraw the compiaint, uaw.mwumm
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mematshansummemwuwum
Resoltion of Vatsalya daled 09.12.2019 Annexed herewith as Schedule |
before the National Company Law Tridunal, Court No. 3 of Mumbai vide No.
CP(IB) 3701(MB) 2019 by submission of request for withdrawal of the said
petition filed for indiating the CIRP.

ThutSMWoncmuﬁonofmsumMAgmmwwmna
period of 14 days agnumdundemkammmdlmmcmm
Complainis filed against Vatsalys Ufs 136 of the Negotiable Instrument Act,
1882wmpmeudvmagahnuunvecheqmammmedhmmph
No.10 heren under.

That Shrl Manga! on execution of this Settlement Agreement and within a
period of 14 days agreas and undentskes 1o retum all five original cheques L.e
cheques bearing No. 512805 dated 30th March, 2019 for @ sum of Rs.
38.03,388)- of Allahabad Bank , Cheque bearing No. 512806 dated 30th
March, 2019 for & sum of Rs. 23,71,500 of Alahabad Bank, Cheque bearing
Nos. 801609 dated 27"Juty, 2010 for a sum of R3. 45000/, Chegque No.
£02000 dated 12"August, 2019 for a sum of Rs. 50,000~ and Cheque No.
818178 dated 26™August, 2018 for 2 sum of Rs. 50,000/ , which was issued
by Vatsalya as a security towards the unsecured loans availed by them.

That Shrt Mangal on execution of this Settlement Agreement and within a
period of 14 days agiess and undanakes to return the original hundies/
promissory naotes which wese executed by Vatsalya duning the process of
commercial transaction

That Shn Mangal on execution of this Setlement Agreement agrees and
oeclares thal, from hereon there are no debts and liabilties which are due and
payatle by Vatsalya to Shr Mangal, except for whalever is mentioned in this
Settiement Agreement,

All the parties hersby agrees and deciares that all the prior debts and kabilities

are sattfed between tham and there are no pending debts and Sabilities except

for whatever is stated In this Settiement Agreement. The parties undertake not

te initiate any legal proceedings against each other for claiming any prior debts

axoept for whatever is stated in this Settlement Pt 1ade
’”)'Alw



12, In case of any default committed in payment of the aforesaid settlement amount
py Vatsalya, Shri Mangal shall be free from ail the abligation of this settiemant
agreament and shall be eniibed 1o claim from Vatsalya on entire unpald
oulstanding with further interest @ 1.50% p.m. on the unpaid amount as the
case mey be th the date of actual payment made by Vatsalya to Shri
Mangal,and Shed Mangal and shall be entitled and eligivle to initiate fresh legal
procesdings agains! Vatsalya under section 7 of the IBC andier under the
Negofiable Instrument Act, on the basis of the Original amount of Rs.
ungecured loans Rs. 61,75,388/- (Rs. Sixty One Lakhs Seventy Five Thousand
Theee Hundrad Eighty Eight only) and the discount/settiement In the interest
amount shall be revert back and added for the unpaid amount as may be
required.

All the communication shall be made bv the parties

(a) To Vatsalys by Registered Spead Post at:
Vatsalya Builders And Dovelopers Private Limited
Through Shri Prafulla Purshottamrao Gadge, Director
201-202, Ganesh Chambers, 2nd Floor,
Nehadia Square, Opp. Yashwani Stadium
Dhantoli, Nagpur (MH) 440012

Emall: vatsalvanagourlgmad com

(b) To Shd Mangal by Registered Speed Post at:

Narayan Mangal

Rlo 74, Sanskrati Pam, Paida- Mumdla Road,

Indore (M.P) 452001
Any communication by emall received after 5.00 P,M. shall be deemed to be
served on the next dat= at 10.30 AM. and In case of communication by the
Speed Post, the dale and time of deilvery of document shall be taken as duly
served. MHoweve!, no SMS or Whstsapp message shall be treated
communication and shall not be binding to other party.

13.This Agreement shall be binding upon and inure to the benefit of the partes’
respective helrs, successors, assigns and personal repregentatives.

14.A Pany's rights under this Agreement shall not be assigned without the
axpress wrilten consen! of the other Party.

15.mewnenlshwbemwu¢noflmwthﬂbawbbub
the exclusive jurlsdiction Court at Indore (M.P.)

a
MW‘ \X‘Y/ /?’
rsto?
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16. This Agreemant is signed by both the Parties by ther free will and without any
coercion or undue Influence being exerted upon them and with the clear mind
set to Implement with the time line and avoid dispute and facilitate fo both the
Parties 1o carry on their business activities smoothly, This Agreement
constitutes the entire agreement between the parties conceming the
aforesaid seftlemant

17.f any porticns of this Settlament Agreement are held invalid and
unanforceable, &l remaindng portions shall nevertheless remain valid and
enforceable, to the extent they can be given sffect without the invalid portions.

18. This Agreement may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and
the same Instrument,

18.Each person signing this Settiement Agreement hereby represents and
warrants that he or she has the authority to bind the entity on behalf of which
he or she has signed

IN WITNESS WHEREOF, the pariies herato have exacuted this Agreement on the
date written above,

In witngss whereof the Padies hersto have hereunto set and subscribe their
respective hands to the aay and year first hersinabove written

For and on behalf of > )
VATSALYA BUILDERS AND DEVELOPERS PVT. LTD. g/r .

inmwmwes NARAYAN MANGAL
(DIN 00186115) W FINANCIAL CREDITOR

DIRECTOR
Common Seal of the Co’mpanwnd in presence of
Shri Prafulla PurshottamraoGadge
Place: Place:
Witngss: ,
5 Witness
1 oW\sno e Q“N Cp'\\d‘
wbey Dlawhi

;s Nen pur A T e

v 2

As per clause 2 of the Settlement Agreement/ Consent terms,
the Corporate Debtor has paid upfront an amount of Rs.
6,00,000/-. The Corporate Debtor had in fact handed over 13



cheques towards the repayment of balance outstanding dues.
However, the Petitioner pointed out that all of these 13 cheques
have been bounced and an action under section 138 of the

Negotiable Instruments Act, 1881 have been initiated.

Further, during the course of hearing, the counsel for the
Corporate Debtor has denied the execution of the said
Settlement Agreement between the parties, however, from the
facts it is clear that there was a breach of consent terms by the
Corporate Debtor and the same is established by the fact that
the post-dated cheques were bounced and there is a default in

terms of payment of debt. Hence, the Petition is admitted.

Considering the above facts, we come to conclusion that the
nature of Debt is a “Financial Debt” as defined under section 5
(8) of the Code. It has also been established that there is a
“Default” as defined under section 3 (12) of the Code on the part
of the Debtor. The two essential qualifications, i.e., existence of
‘debt’ and ‘default’, for admission of a petition under section 7 of
the I&B Code, have been met in this case. Besides, the Company

Petition is well within the period of limitation.

As a consequence, keeping the aforesaid facts in mind, it is found
that the Petitioner has not received the outstanding Debt from
the Corporate Debtor and that the formalities as prescribed
under the Code have been completed by the Petitioner, we are

of the conscientious view that this Petition deserves ‘Admission’.

Further that, we have also perused the Form — 2 i.e., written
consent of the proposed Interim Resolution Professional
submitted along with this application/petition by the Financial

Creditor and there is nothing on record which proves that any
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11.

12.

disciplinary action is pending against the said proposed Interim

Resolution Professional.

The Petitioner has proposed the name of Insolvency
Professional. The IRP proposed by the Petitioner, Mr. Navin
Khandelwal, having registration IBBI/IPA-001/IP-P00703/2017-
2018/11301, is hereby appointed as Interim Resolution

Professional to conduct the Insolvency Resolution Process.

Having admitted the Petition/Application, the provisions of
Moratorium as prescribed under Section 14 of the Code shall be
operative henceforth with effect from the date of order, and shall
be applicable by prohibiting institution of any Suit before a Court
of Law, transferring/encumbering any of the assets of the Debtor
etc. However, the supply of essential goods or services to the
“Corporate Debtor” shall not be terminated during Moratorium
period. It shall be effective till completion of the Insolvency
Resolution Process or until the approval of the Resolution Plan

prescribed under Section 31 of the Code.

That as prescribed under Section 13 of the Code on declaration
of Moratorium the next step of Public Announcement of the
Initiation of Corporate Insolvency Resolution Process shall be
carried out by the IRP immediately on appointment, as per the

provisions of the Code.

That the Interim Resolution Professional shall perform the duties
as assigned under Section 15 and Section 18 of the Code and
inform the progress of the Resolution Process and the
compliance of the directions of this Order within 30 days to this
Bench. A liberty is granted to intimate even at an early date, if

need be.



13. In view of the above, the Bench “Allows” the Company Petition
No. 725 of 2021 u/s.7 initiating CIRP against the Corporate
Debtor i.e. Vatsalya Builders and Developers Private Limited. The
commencement of the Corporate Insolvency Resolution Process
shall be effective from the date of the Order.

14. Ordered Accordingly.

Sd/- Sd/-

ANURADHA SANJAY BHATIA SUCHITRA KANUPARTHI
Member(Technical) Member(Judicial)

P/



