IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH (COURT - II)

Item No. 201
(IB)-703/ND/2023

IN THE MATTER OF:
Varsha ... Applicant/Petitioner

Versus
Ritzy Chemicals Private Limited Respondent

Under Section: 7 of IBC, 2016

Order delivered on 17.01.2024

CORAM:
SH. ASHOK KUMAR BHARDWAJ SH. SUBRATA KUMAR DASH
HON’BLE MEMBER (J) HON’BLE MEMBER (T)

PRESENT:
For the Applicant : Adv. Harsh Sharma, Adv. Pranav Khanna

For the Respondent

For the RP :

Hearing Through: VC and Physical (Hybrid) Mode
ORDER

The present application has been preferred by the Applicant, namely Mrs.
Versha D/o — Late M.K. Malhotra alleging that she stood as Guarantor qua
the CD which Ritzy Chemicals Private Limited and as the CD defaulted to
discharge its liability towards its Creditor i.e. Union Bank of India, the
Bank could recover the money from her. According to her, the FDIs offered
by her as security were encashed by the Bank. It is her submission,since
the Bank had recovered a total amount of Rs. 26,57,60,000/- from the
Financial Creditor/ Guarantor i.e. the Applicant, she has become Financial
Creditor qua the CD. According to her, in September, 2023, she demanded
the amount of Rs. 26,57,60,000/- from the CD, but the CD could not

respond to her demand.

2. Having drawn our attention to Letter dated 01.07.2023, the Ld.
Counsel appearing for the Applicant, could espouse that the CD had agreed
to pay the aforementioned amount of Rs. 26,57,60,000/- to the Applicant
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on or before 30.09.2023, the text of the Letter enclosed as Annexure-I to
the Application reads thus:-

'RITZY CHEMICALS PVT. LTD. [&] LQJ = @7 :

MFRS. OF STABLIZE SOFTNERS |
Regd, Off : DTJ-132, 1st Floor, DLF Tower B Dlsinct Center Jasola New DthH10025

‘Mobile  :.+91-9810400002 - |
g‘m& :;74999::2?37";‘10?6?9_?7 g ANNECURQ‘IE ’52_‘

To,
“ Ms Varsha "

R/o B-342, New Fnends Colony, S y

Néw Delhi-110 025 0 o

Date 01/07/2023

“We are thankful to you in helpmg out at the tlme when our company was
m sheer need of funds :
We appreciate that the guarantee and FDRs offered by you as collateral ..
“-to secure the loan sanctioned to our company has been consumed bythe .
. bank as partial recovery of our dues including Rs. 6,36,00, 000 for ]
Fandabad Property and. FDRs amounting to: ‘Rs: 20,21,60,000. :

. : : x : 2
i Thus we owe you a. debt amountmg to Rs: 26 57, 60 000: We understand
that the said document |s requured by you for compliance purposes: You
are. requested to’ bear wnth us: That ‘we are in talks with the: banks to for %

an amicable settlement with the bank leely our busmess will pickup post
: settlement. ) : :

A As agreed we shall- remlt you the: payments -of Rs. 26, 57, 60 000.
[Rs.6,36,00,000 + Rs 20 21 60, 000] at: the earhest on or before ’
" .+30/09/2023. ;" : : st -

: 'sofmzycnemrws m/mnaa .

3. To show the discharge of the liability of the CD towards Union Bank
of India by her the Applicant has made reference to its Ledger account for
the period from 01.06.2022 to 20.04.2023. A copy of Ledgerhas been placed
on record at Page 31 of the Application.

ANNEBURETD

RITZY CHEMICALS PRIVATE LIMITED (DAMAN)
56-B, BHENSLORE, KUNTA ROAD
DUNETHE, NANI DAMAN
CIN: U74999DL2007PTC 161977

. VARSHA
Ledger Account
B-342, New Friends Colony
New Delni
1-\tay-2022 to 20-Apr-2023
Page 1
Date Particulars Vch Typs Vch No. Debit Credit
.1-5-2022 By  Opening Balance 20,21,60,000.00
21-8-2022 By UNION BANK OF INDIA (CASH CREDIT) AIC Journal 180 8,03,07,249.03
By UNION BANK OF INDIA (CASH CREDIT) AIC Journal .18 32,92,750.97
26,57,60,000.00
To Closing Balance 28,57,60,000.00

26,57,60,000.00 26,57,60,000.00
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4. The Guarantee deed executed by the Applicant in favour of the Union

Bank of India is on record at Page 26 of the Application and reads thus:

. ' -
LETTER OF GUARANTEE (SD-01) ! “~0
Place; New Delhi
To JE . : .
UNION-BANK'OFINDIA .o v v
INDUSTRIAL FINANCE BRANCH PR R
KEW DELRY L e

IN CONSTDERATION OF Union Bank of, India (herelnafter éé}:ed ‘the Bank' which expression shall
Include its. successors and dssigrisy gving credit. or-accommedation or granting faclities by: making .or
, coritiving advances, or othenvise-at my request to Ritzy. Chemicals Priyate Limited {ferelnafter
called the 'the Principal’) I séyerally guarantee to the'Bank the due payrment and discharge byo days
after demand of all present and future advances,- lablliies, bllls and promissory. notes vrhether made,
curred or discounted before or after the date hereof to or for the Princlpal éither alone or jointly with
any other person or persons and also of bills; pramissory notes; of guarantees held by the Bank from
time: to time in any manner together with ail relative Interest, commisslon and other banking charges
Induding legal charges and-exjserises. .

-And I'severally further agree-as foflows: '

_+ MY labillty to the'Bankihereunder shall be that of a Principal debtor and at the Bank's option, the
Bank may'tréat me as,primarily. flable for the debt of the Principal wr the balance from time to time:de ff,
respact thereof provided slways-that the amount forwhich I shall be-liable under the Guarantde-shall-nat
exceed RS, 3,15,00,00,000/-(Rupees Three Hundred and Fifteen Crores Only) and interest-on
suth amount or on slich less sim D%;may be dué at the rate which the Principal is or may become llable
to pay to the' Bank from the-daté ofithe principal’s default untll payment. My Iiabllity unider this guarantee
Is restricted"to the extent of valug .of mortgaged Plot No.-567; Sector 21A, Urban-Estate -Farldabad,
Haryana measprihg 1011.11 sq. yds, owned by 'mé and FOR of Rs; 20,25,00,000 pledged by me-forthe
credit limits of the-Principal, i ' " v

THIS GUARANTEE shalt-be.continting secutlty bindjng me.and my.personal reprpsentafives untl
the rwpt_bythe;Ba,n!; of ngtice-Inwriting to discontinue it and notwithstanding the discontinuance by or
any release or grenting. of timd.cr Indyigence to doy bne or more of s this Guarantee shall remajn 2
‘continuing Security as -to the-othitr or -others and If discontinued by .notice this Goacantee shal
hevertheloss as. to the party or hadles giving such notice continue to be avalable (subject to the
3foresald limit.of totol amount) for-and shall extehd to all Indebtedness and Jlabliitles of the Principal to-
the Bank 2t the date of the receipt of such notite whether.then certain or contingent and whether then
hdyabié forthiwith or at some future time of times and also for and to.all credits then estabilshed by the:
Bank for the Principal and for end to a1l cheques, drafts, bilis, nétés and negotiable Instruments drawn by
or for the aceount of the Principal*on the Bahk Bnd dated or purporting to be dated on or before stch
date althdugh. presented to or pald by the Bank alter such date,

. THIS GUARANTEE Is additional and without prejudice bo any securities or obligauons which the.
Bank may now or hereafter have In respect of any Ihéebtedness or labillties hereby guaranteed and all
.Hights and remedies In respect thercof are reserved,

THIS GUARANTEE shall fict be discharged by anypartial payment or any fuckuaticn or
seltlement of accounts or existgnce of 3 credit balance of any 2ccount at any time an?y shall continve In’
force notwithstariding that the' Princpal (belng a Cordoration) had or has no poveer to obtaln slich credk,
accommedation, facllides or adv;ﬁces as aforesald or that it kas excaeded [t powers. In obtalning the
same and hotwithstanding the dlicharge of-the Rrincipal by tperation of law or by death and In the eyent
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THE BANK shalthave full discrationary pawer with 6 without réferenca . notice or consent tojor
frory e 3o, gPanit.timer or qthfer Indulgence:to of arcept'or make-2ny camposition of arrangemient m ‘
thé-Piticipal or any person or persdns Fabile i respect 6f-anj IndebYetiaess, of liability héreby.gUarantest
and also vary, abstain from perfacting,. exchange; fefidw,.discharge,.rélease, .enforce: and. deal wilth In
whole or In part and from Yime to time' any bills, notice; mortgages; charges, flens or any. securities
obligations or decrees novi or hereafter field by the Bahk In respect.therest-and generaliyte treat-me as
tholigh ¥.were primarlly 3hd severalfy-liable with the Pringipal. .

Tt 1s alsp agreed-that any admission or ecknowledgement in valting by the: principal debtor of-the.
2mourt of (ndebletness. of the prifcipal debbor or vtherwise as In relatior of the subject matter of this
gudrantee, shall be biriding oh me and T accept the corfettiiess of any stgtemént of décount served.on
the princlpal debtor-which Is duly cortified by-any Manager of Officer of thié Bank and thé same shall ke
binding, and concfusive as against me also, and 1 furthet agree that In making an acknowledgement or
making 2. payment thqg principal debror “shall be treated asmy duly authorized ggent for puepose ¢f
Indlah. Umg.ﬂonf\d’, 1963,

L fulthe spacifically 2gree that.thié guérantés shall continue to remaln In fdrde and 1 shall
contine to be Bable theréonder for all amounts:dye-and payable'to you by the princfpal/s-aven though
the:-principal/s: has. / “have :not renewed the documents -and even though the amounts due from the
principal/s gets time: barréd and you, cannot tecover thetsame, from ‘the peincipays by fiing a sult or ary
legal pdcéétings sgelist the principal/s, - . |

1 hereby consent to your making any variance that you may think fit in terms: of your contract
and vith the principal/s and to yourdetermining ‘entarging or varying any credit to hig 7 thém to yoyr
making ahy compositiop with him / them.r promisingto give. him / thietn. $mie or not to sue hén / theny
and to youz parting With-any security you may. hold for 'the guaranteed débt and 2ccordingly, I'shall not
be gntitféd, to clalm ahy of the rghts' conferréd on stretiés. by Sections 133, 134, 135, 139 and 14t of
Contract' Act. : ‘

Taive all'suretyship or other:rights atany tmg Inconsistént with any of the terms hevedf,

I the' Bank sioylet redeive. payyient oty 4ha Prlkcipal or. ahy pérson or pecsons as aforesald.
Fdkile to thie Bark of from any securlty held by the Bank.or I the Pracpal telng an® ldividual or
Indlviduals for any- person ot persons as aforesald llabfe- to the Bank shall ecome bankrupt or Ihsolvent
or enker Into ‘any arrangements or composition vith Bis of thelr creditars or being & Company shalk go
intd liqyidation, the Bank stiali be st Jiterty withodt dischaiging my Babllity to make or wssent to any
comprorrilses, compositions of arrengements 6r to prove and to rank as tredRors: In respect of the
general balance of the Bank's'2ccoupt or any Item or items' thereof,: and to recelve. dividends thereupon
and all such payments and dividends: shal[ be treated as payments In gross and sy liablity shall
estend fo-the ultimate balance after daducting such payiams other than payments made- by any co-
surety for the full sum hereby guarahtedd.and to the entlre-exclusion and surender of afi my rights as
strety fn. competition with the Bank, the status of Bankruptcy or any rule of favs or equity to the-contrary
notwithistanding, =

Tagree that d cdpyiof e sccoUnt & the Prinéipal tontalned in the’Bank’s"book of account {or-of
. the accolint for precedirig six mohths IFthe accolnt shall have extended beyond that geriod) signed by
the Manager for the-tme belng of the' office at wh[c!tsmh accouit shiall be-kept or any*office of the

Bank, shail be conclusive evidence aga,l,ns‘t me of smount for the time beiny due to the Bank fremi the
Rrinclpal kn2ny action.or oftier proceeding|brought againsy me Vpoh this.guaraiitée,

SHOULD the- Pringips| b a Limived Compony, corporate:of uhincorporated body,-committee, firm,
partnership, trustees or debtors. ot 3 folnt 2ccount the provislons herelr-before contalned . shalf be
construed apd take effect when necessary asf words gpcrumheslngular nunber Ingluded also the
plural number, >Thls, my Glarentée $half then remaln efféctive’ motwithstanding any deatt, tetfement,.
thangd, actesslon or-additien, as filly as IF the person or pessdhs constituting- or trading or acting-as
such body, committe?, firm, ‘perinership, trustees or debtors or jolnt account at the ‘date-of the
Pdncipal's éel_‘aule or at-any time previoysly was or were the same as at the date heredF. . And fusther the
Bank shall.not be bound 1o Inquire Into;the pawers ot the Pringipal or any Agents scting of Ppurporting to
3ct’on the Principal’s behalf and the Bank may recover 2galnst me to the extent -herein-before mentioned
nonvithstanding that any sécurlty given or to be given to the Bank may be vold, dafective or-formizl or
Informal or notwithstanding that the principal being a Limited Company, corporate: or vhlicorgorated

or commRiee’ may have had .nq borrowing powers or.may have excesded its:borrowing powers or
that the borrowing' from the BahX mdy tiave beén uitcavires,

If this Guarantee Is glven by a Limited enmpa;zy alone the varfous jolnt-and seveyal agmcm_q'nt
hereln contained shall-be-read ar construed as 1f they were several,

Any niticé by way of ‘cequest, démand or dtherwlié hereunder may be given by the: Bank fo me
or any of us personslly or may beleft at then or- last known lace of buslness or residence In Indla of me
or any of-us addressed as aforesdigdto me or may .be sent gy Rost to-me addressed as aforésald and.If
sent by post it shall be deamed’to have.been given'at the time when, It would he delivered In dué course
of post-and shizll be sufficient to prove that the erivelope contalning the, notice was posted. ) by reason
of gbsence from India or othervifse, T -¢annok tig givéh dny slch. notice the same If nserted once 3s.an
advertisement In a dewspaper ‘ticulating In the town mentloned at ‘the commencement, pf thjs
Guarantes, sholl be deemed to bave been effectively glven and received on the day which such
advertisement-appears, .
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S. To buttress the plea that the amount of Loan sanctioned to the CD
was repayed by the Applicant, the Ld. Counsel appearing for the Applicant
has made reference to the Order dated 25.08.2022 passed by Mr. Rajesh
Malhotra, Presiding Officer of DRT,which reads thus:

R E TG
ANN&URE i sz‘

NDN/665/2022 (SA) ) Varsha Sethi v. Union Bank of India
Dated:- 25.08.2022 ! . . Item no. 24

Present:- Sh. Samrender Kumar, Counsels for respondent bank, -
alongwith Sh. Amit Kumar Sinha, Chief Manager of respondent bank,
Sh. Mohit Chaudhary, Counsecl for SA applicant,
alongwith Ms. Varsha Sethi, SA applicant in person

Registry is directed to rcgister the SA.

In compliance of directions given by this Tribunal on 22.08.2022 both thc part:es have
amicably settled this matter.

In vicw of scitlement, SA applicant Varsha Scthi handed over two demand drafts no.
088490 dated 17.08.2022 for an amount of Rs. 6.36 Crores drawn on Indusind Bank,
New Delhi and DD No. 088494 dated 22.08.2022 for Rs. 1.00 lac to respondent bank.

‘Sh. Amit Kumar Sinha, Chief Managér of respondent bank after receiving the said drafts
also handed over original documents, No Due Certificate dated 25.08.2022 to the SA
applicant.

Statements of both the parties is also recorded to this effect. In vicw of seitlement, the
-present SA is hercby disposed of being amicable scttled, with liberty to respondent
bank to pursue against the borrower and other guarantors in the account of Ritzy
Chemicals Ltd. The lien-of respondcnt bank over Plot no. 567, Sector-21A, Faridabad,
Haryana, registered with HUDA (now HSVP) is hereby cancelled. The date fixed for
26.08.2022 be cancelled, in view of this scttlement and filc bc consigned to record

room. %
“{Rajesh Malhotra)
Presiding Officer
DRT-1I, DELHI

0. In Part-IV of the Application, the Applicant has given the details of
the amount recovered by the Creditor from the Applicant, as the Applicant
stood as Guarantor qua the CD in favour of the Financial Creditor in

respect of the said amounts, the Part-IV of the Application reads thus:

PART - IV
PARTICULARS OF FINANCIAL DEBT [DOCUMENTS, RECORDS AND
EVIDENCE OF DEFAULT]

1. Particulars of security | --NA--
held, if any, the date of its
creation, its estimated

value as per the creditor

p Particulars of an order of a | --NA--
court, tribunal or arbitral
panel adjudicating on the

defaultif any

- W Record of default with the | --NA--

information utility
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+. Details of successjon | —-NA--
certificate, or probau:_: of a
will, or letter of
administration, or court
decrec (as may be
applicable), under the
Indian Succession Act, 1925
(10 of 1925)
sS. The latest and complete | True copy of letter of undertaking
copy of the financial | and guarantee dated 04.12.2019
contract reflecting all | has been annexed herewith and
amendments and waivers | marked as Annexure — I(C)
to date.
True copy of confirmation of ledger
account by the Corporate Debtor
for the period 2022-2023 [Dated
20.04.2023] has becen annexed
herewith and marked as Annexure
=Dy
True copy of letter dated
01.07.2022 has b anr d
herewith and marked as Annexure
=IC(E)(Cally.]
6. A record of default as|--NA--
available with any credit
information company
7= Copies of entries in a | —NA--
bankers book ' in
accordance with the
Bankers Books Evidence
Act, 1891
8. List of other documents | True copy of relevant extract of the
attached to this applicai:lon bank account statement of the
in order to prove the | Financial Creditor- has been
existence of financial debrt, | annexed herewith and marked as
the amount of default Anncxurce — I(F)
True copy of order dated
25.08.2022 passed by the Ld. Debts
Recovery Tribunal- 11, News Delhl in
NDN/ 6657 2022 (SA) has been
annexed herewith and marked as
Annexure — I(G)

1, Ms. Varsha [Financial Creditor], has paid the redulslte fee for this
application through ©2.11.2622 on_02 .1[.2¢27 and a served copy of this
application by registered post/ speed post/ by hand/ electronic means to
the registered office of the Corporate Debtor.
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Yours sincerely, | r i
Signature of person| = __—

authorized to acton behalfof \’a\w!r\ﬁlge'ar

the Financial Creditor

Name in block letters MS. VARSHA

Position with orin Herself

Financial Creditor

Address of the person| B-3242, New Friends Colony,
signing. New Delhi- 110025

7. We issued notice to CD on 13.11.2023, but the Applicant could not
file proof of service. Thus, we issued fresh notice to CD on 12.12.2023. The
Applicant could file affidavit of service of notice on 04.01.2024.Today, again
there is no appearance on behalf of the Respondents- CD despite service of
notice. We cannot be oblivious of the facts that Section 7(4) of IBC, 2016
has the spirit that the decision regarding an application filed under Section
7(1) of IBC, 2016 need to be taken within 14 days of the date of receipt of

the application. We cannot wait for CD to appear in the matter indefinitely.

8. As can be seen from the Section 7(5) of IBC, 2016 where the
adjudicating authority is satisfied that the default has occurred and the
application under Section 7(1) is complete and there is no disciplinary
proceedings pending against the proposed Resolution Professional it may by
order admit such application. In the present case, the Ld. Counsel
appearing for the Applicant would draw our attention to the letter written
by the CD to Applicant, assuring her that the payment of the amount of
Guarantee would be made to her by the date mentioned in the letter i.e.
30.09.2023. In the wake, particularly in view of the order passed by the
DRT, the Guarantee Deed and the letter of CD placed on record, we are left
with no doubt that the CD has liability towards the Applicant. As can be
seen from the order passed by Kolkata Bench of this Tribunal in the matter
ofOrbit Towers Pvt. Ltd. vs. Sampoorn Suplyers Pvt. Ltd. in (C.P (IB) No.
2046/KB/2019) dated 27.06.2022, a Corporate Guarantor can initiate Insolvency

Proceedings under Section 7 of Insolvency and Bankruptcy Code, 2016
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against principal borrower using the right tosubrogationeven in the absence
of contract between Guarantor and the Principal Borrower. The relevant
excerpt of the Order, reads thus:

“20. Now, interesting question of law has arisen in this matter,
wheretheliability of the principal borrower (Corporate Debtor herein)
hasbeendischarged by the Guarantor (Financial Creditor herein).
Sections 140and 141 of the Indian Contracts Act, 1872 talk of “right of
subrogation”. It isthesubstitution of another person in place of the
Creditor, so that the personsubstituted will succeed to all the rights of
the creditor with referencetothedebt. The guarantor’s right to be
placed in the creditor’s positiononthedischarge of the principal
debtor’s obligation, to the extent that theGuarantor’s property or
funds have been used to satisfy the Creditor’sclaimand to effect such
discharge is called the Guarantor’s right of subrogation. The
Guarantor who performed the obligations of the Principal Debtor
whichare subject to his guarantee is entitled to stand in the shoes of
the Creditortoenjoy all the rights that the Creditor has against the
Principal Debtor. Section140 provides that rights of surety of payment
or performance where adebthas become due on default of the
Principal Debtor to perform, the suretyupon making payment or
performance of all that, is eligible for and is investedwith all the rights
which the Creditor had against the Principal Debtor. TheCreditor had
the rights to sue the Principal Debtor. The Guarantor maytherefore,
sue the Principal Debtor having got and invested withall rightsof the
Creditor. Section 141 of the Indian Contract Act, 1872 further
providesthat the surety is entitled to the benefit of every security
which the creditor has against the Principal Debtor, at the time when
the contract of surety-ship is entered into, whether the surety knows
of the existence of such security or not and if the creditor loses, or
without the consent of the surety, parts with such security, the surety
is discharged to the extent of the value of the security.”

0. In view of the aforementioned, we are left with no option but to
admit the present application.Orderedaccordingly. In the wake,
moratorium provided under Section 14 of IBC, 2016 is declared qua
the CD and as anecessary consequence thereof the following prohibitions

are imposed, which must be followed by all and sundry:

(a) The institution of suits or continuation of pending suits or

proceedings against the Respondent including execution of any
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judgment, decree or order in any court of law, tribunal,

arbitration panel or other authority:

(b) Transferring, encumbering, alienating or disposing of by the
Respondent any of its assets or any legal right or beneficial interest

therein,;

(c) Any action to foreclose, recover or enforce any security interest
created by the Respondent in respect of its property including any
action under the Securitization and Reconstruction of Financial

Assets and Enforcement of Security Interest Act, 2002;

(d) The recovery of any property by an owner or lessor, where such

property is occupied by or in the possession of the Respondent.

10. As proposed by the Petitioner Mr. Parminder Singh Bhullar, having
Registration 1BBI/PA-002/IP-N01127/2021-2022/13700 is appointed as
IRP, subject to the condition that no disciplinary proceeding is pending
against him and disclosures as required under IBBI Regulations, 2016 are
made by him within a period of one week from this Order. It is further
ordered that:
“Mr. Parminder Singh Bhullar shall take charge of the CIRP of the
Corporate Debtor with immediate effect and would take steps as
mandated under the IBC specifically under Section 15, 17, 18, 20
and 21 of IBC, 2016 read with extend provisions of IBBI (Insolvency

Resolution of Corporate Persons) Regulations, 2016.”

11. The Petitioner is directed to deposit Rs. 2,00,000/- only with the IRP
to meet the immediate expenses. The amount, however, will be subject to
adjustment by the Committee of Creditors as accounted for by Interim

Resolution Professional and shall be paid back to the Financial Creditor.

12. A copy of this Order shall immediately be communicated by the
Registry/Court Officer of this Tribunal to the Petitioner /Financial Creditor,
the Respondent/Corporate Debtor and the IRP mentioned above.
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13. In addition, a copy of this Order shall also be forwarded by the
Registry/Court Officer of this Tribunal to the IBBI for their records.

Sd/- sd/-
(SUBRATA KUMAR DASH) (ASHOK KUMAR BHARDWAJ)
MEMBER (T) MEMBER (J)
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