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IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA

Company Petition (IB) No. 224 /KB/2023

CORAM:
SMT. BIDISHA BANERJEE, HON’BLE MEMBER (JUDICIAL)
SHRI. D.ARVIND, HON’BLE MEMBER (TECHNICAL)

APPEARANCE:
For the Financial Creditor: Mr. Jishnu Saha, Sr, Adv.
Mr. Soumya Roy Choudhury, Adv.
Mr. Sankarsan Sarkar, Adv.
Mr. Aditya Kanodia, Adv.
Mr. Tanmay Sett, Adv.
Ms. Suparna Sardar, Adv.

For the Corporate Debtor: Mr. Joy Saha, Sr. Adv.
Mr. Orijit Chatterjee, Adv.
Mr. Shubham Raj, Adv.

ORDER
PER Bidisha Banerjee, Member (Judicial):
1. The Court congregated through hybrid mode.

2. Heard the Learned Senior Counsels and Learned Counsels for

both the parties.

Company Petition (IB) No. 224 /KB/2023

3. The instant company petition is filed under Section 7 of the
Insolvency and Bankruptcy Code, for brevity I&B Code, read with
Rule 4 of the Insolvency and Bankruptcy (Application to the
Adjudicating Authority) Rules, 2016, by “SREI Equipment Finance
Limited”, hereinafter referred to as “Financial Creditor”/
“Applicant” against “Roadwings International Private Limited”,

hereinafter referred to as “Corporate Debtor”/ “Respondent”
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seeking direction to initiate Corporate Insolvency Resolution Process

(for brevity “CIRP”) in respect of the Corporate Debtor.

4, The total amount claimed to be in default is of Rs.

12,35,20,095/- and the Date of Default is claimed as on 05.09.2023.

Factual matrix:

5. The Financial Creditor is a Non-Banking Financial Company
(‘NBFC’ in short) and on 11.08.2023, this Adjudicating Authority in
C.P. (IB) No. 294/KB/2021 approved the Resolution Plan of the
Financial Creditor herein. It is claimed that in terms of the
Resolution Plan approved on 11.08.2023, the Financial Creditor

herein is entitled to the debts inter alia towards the Corporate Debtor.

6. That, the claim of the Financial Creditor against the Corporate
Debtor arises from the agreements which were executed between the
parties pursuant to the financial assistance for purchasing various
assets, on being approached by the Corporate Debtor to the

Financial Creditor, which are as under:

i. Agreement No. 138478 dated 16.07.2017.
ii. Agreement No. 130853 dated 15.04.2017.
iii. Agreement No. 138524 dated 15.07.2017.
iv. Agreement No. 179066 dated 15.07.2019.

7. It is averred that as on 31.07.2023, the Corporate Debtor is
indebted for an amount of Rs. 12,35,20,095/-. It is claimed that in
order to secure the said agreements, the Corporate Debtor had
executed various further documents being deeds of hypothecation,

deeds of personal guarantees etc. which are annexed at pages 196-
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251 to the application. Further certain charges were created and
recorded with the Registrar of Companies, which are annexed at

pages 252-266 to the application.

8. Submissions of the Ld. Sr. Counsel Mr. Jishnu Saha on
behalf of the applicant:

8.1. Mr. Jishnu Saha, the Learned Senior Counsel appearing on
behalf of the Applicant would submit that vide an order dated
August 11, 2023, in C.P. (IB) No. 294/KB/2021, the Adjudicating
Authority approved the resolution plan. In terms of the Resolution
Plan, the Financial Creditor is entitled to recover the debts owed by

the Corporate Debtor.

8.2. The Corporate Debtor was responsible for providing margin
money for asset purchases, with the Financial Creditor paying the
vendor directly. At the Corporate Debtor’s request, a total of Rs.
97,79,200/- was remitted to the vendor, including Rs. 9,66,400/- as
margin money from the Corporate Debtor and Rs. 88,12,800/- as a
loan under Agreement No. 138478.

8.3. It is submitted that the Corporate Debtor was sanctioned an
additional loan of Rs. 1,89,88,100/- under Contract No. 130853, out
of which, Rs. 1,32,62,149/- was used to close or adjust previous
contracts, and the remaining Rs. 57,25,951 /- was disbursed into the

Corporate Debtor’s account under Agreement No. 130853.

8.4. The Corporate Debtor was sanctioned a loan of Rs.
60,00,000/- under Agreement No. 138524, with Rs. 46,48,308/-
used to close or adjust previous contracts, and Rs. 13,51,692/-

disbursed into the Corporate Debtor's account under the same
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contract. Further, a sum of Rs. 75,00,000/- under the contract no.

179066 was disbursed into the account of the corporate debtor.

8.5. Further, that under Agreement Nos. 49971, 80722, and
116443, various dues remain outstanding, which the Corporate

Debtor has failed to repay.

8.6. It is contended that due to continued defaults, the Financial
Creditor invoked its right of cross-default and, by a letter dated
January 30, 2023, demanded payment of overdue instalments and
other outstanding charges from the Corporate Debtor, annexed as

Annexure J’ to the petition.

8.7. Further, that on August 30, 2023, the financial creditor issued
a loan recall notice to the corporate debtor, requiring payment of Rs.
12,35,20,095/- towards due as of July 31, 2023. The notice,
received on August 31, 2023, had a compliance deadline of
September 5, 2023.

9. Submissions made by the Ld. Sr. Counsel Mr. Joy Saha,
on behalf of the Corporate Debtor:

9.1. Mr. Joy Saha, Learned Senior Counsel appearing on behalf of
the Corporate Debtor would per contra submit that out of the four
contracts, arbitration proceedings have taken place in respect of two
agreements i.e., Agreement No. 130853 dated 15th April 2017 and
Agreement No. 138524 dated 15t July 2017.

9.2. It is contended that two awards have been passed by the
Learned Arbitrator on 17t September 2020 annexed at page 31 of
the reply affidavit and on 21st September 2020, annexed at page 43
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of the reply affidavit, which have not been stayed by any court or

tribunal.

9.3. It is submitted that the Financial Creditor challenged two
awards in the Hon’ble Calcutta High Court under Sections 34 and
36 of the Arbitration and Conciliation Act, 1996. The court declined
to stay the awards; hence, they are final and binding on this

Adjudicating Authority.

9.4. Further, it is undisputed that on 1st July 2019, under
contract no. 179066, the amount of Rs. 75 lakh was returned by the
Corporate Debtor to the Financial Creditor. There is no debt or
default regarding this transaction, and no evidence has been

provided by the Financial Creditor to suggest otherwise.

9.5. Itis further submitted that under Loan Agreement No. 138478
dated 16th July 2017, the Financial Creditor filed an application on
27th January 2020 with the District Legal Services Authority,
Kolkata. The Corporate Debtor was notified to appear before the Lok
Adalat for Case No. 128506 of 2020. On 7th February 2020, a
settlement for Rs. 14,00,000/- was recorded in Case No. 128506 of

2020, annexed as Annexure "C."

9.6. That, on 9th February 2020, the Corporate Debtor confirmed
the settlement reached at the Lok Adalat, agreeing to pay Rs. 14
lakhs to the Financial Creditor. On 14th February 2020, the
Corporate Debtor tendered this amount to the Financial Creditor,
asking them to encash a security cheque for Rs. 14 lakhs. The

Financial Creditor agreed to this arrangement, as confirmed in an
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email dated 20th August 2020. Thus, no debt is due from the

Corporate Debtor to the Financial Creditor on this account.

9.7. Itis submitted that the letter demonstrates that the Corporate
Debtor did not dispute the claimants' demands for money as
indicated by the arbitration awards dated 17.09.2020 and
21.09.2020. The Financial Creditor’s demand letter dated 20th
September 2022 involves nine contracts, but only two are relevant
to the current petition, and the remaining seven are not covered by
the arbitration awards. Additionally, the letter mentions contracts
involving Highway Roadlines Pvt. Ltd., entity unrelated to the
Corporate Debtor. In its reply dated 7th October 2022, the Corporate
Debtor requested clarifications and details from the Financial
Creditor, which were not provided, and did not admit any liability

for the Financial Creditor’s claims.

9.8. It is further submitted that date of default 05.09.23 and the
date of default is ex-facie incorrect, and the petition is barred by

limitation.

9.9. It is claimed that the Corporate Debtor is a solvent company
that cannot be pushed into CIRP for recovery of money which is

neither due nor payable.

9.10. It is submitted that Rajneesh Sharma, the Administrator of
SREI, lacked the authority to file the Section 7 petition after the
resolution plan was approved on 11th August 2023 by this
Adjudicating Authority and he was discgared. As such, he also could

not have authorized Sohan Lal Jha to file the CP. The Monitoring
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Committee’s subsequent ratification of this action is invalid, as they

had no standing to authorize the filing.

9.11. It is contended that on 11th August 2023 the Adjudicating
Authority approved the Financial Creditor's resolution plan.
However, the current petition was filed on 4th November 2023 and

is therefore affected by Section 11(ba) of the Code.

10. We have heard the Learned Counsels for parties, considered

the rival contentions and perused records.

11. Analysis and Findings

A. On debt or any default

11.1. With regard to the Contract No. 130853 dated
15.04.2017

11.1.1. It is evident that the financial creditor had agreed to
extend a loan amounting to Rs. 1,89,88,100/- to the corporate
debtor for purchasing one Hyster Reach Stacker Moder 45-27CH
Machine. It is contended that the financial creditor had disbursed

only an amount of Rs. 57,25,951/- to the corporate debtor.

11.1.2. The financial creditor terminated the agreement by way
of issuing a legal notice on 23.05.2018, annexed at page 29 to the
Reply Affidavit and invoked the arbitration clause due to failure on
part of the corporate debtor to clear the dues. Both the parties jointly
nominated Smt. Bandana Ray, Ld. Former District and Session
Judge as Sole Arbitrator to adjudicate the dispute between the

parties.
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11.1.3. We would note that on 17.09.2020, the Ld. Sole
Arbitrator passed an arbitral award by dismissing all the claims of
the claimant financial creditor. The relevant portion of the award is

reproduced verbatim hereunder for clarity:

“4. The respondent states that the claim is made
based on mis- representation. In the present issue
the claimant is asking for Rs. 1,89,88,100/-
which is factually not correct. Bank statement
and_other collaborated documents reveals and
explains that although the Claimant had
sanctioned a loan amount of Rs 1.89,88,100/ - to
the Respondent against loan Agreement no.
130853 dated 15.04.2017. However, the loan
amount which actually got disbursed under this
loan agreement, and amount that is received by
the Respondent from the Claimant, as per their
books of accounts, is only Rs. 57,25,951/-.

5. Therefore, the total liability of the Respondent
towards the loan amount received under the
agreement from the Claimant is only for the
principal loan amount of Rs. 57,25,951/- along
with interest and other charges and not Rs
1,89,88,100/ -.

6. That the respondent states that they have paid
Rs 38,00,290/ - to the claimant as per the details
below:

XXX XXX XXX

7. The surrendered machine is valued at Rs
75,00,000/- and adding the payments made by
the Respondent to the Claimant totalling to Rs.
1,13,00,290/- as against the loan amount
disbursed to the Respondent amounting to Rs.
57,25,951/-which is much in excess of the value
of the loan amount received and the interest and
other charges payable under the loan agreement.
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Thereby the claimant has paid Rs 55,74,339/
excess towards interest and principal charges.
That therefore the respondent states that they
have paid back the full amount loan against
contract no. 130853 dated 15.04.2017 to the
claimant.

8. I find that it is evident from the above facts and
records by both the parties that even though the
claimant has sanctioned Rs. 1,89,88,100/
towards loan agreement no. 130853 dated
15.04.2017, the respondent been however
disbursed only a sum of Rs. 57,25,951/-by the
Claimant which is received by the Respondent
and reflected in the books of accounts presented
by both the parties. This has been accepted by the
Claimant.

9. That the respondent has paid the Claimant an
amount of Rs. 38.00.290/- towards loan
instalments and the Respondent has surrendered
machine valued at Rs 75,00,000/ -, totalling to Rs.
1.13.00.290/-as the loan paid bank amount.

10. Thus the respondent has paid to the
Claimant full amount which includes the
principal amount, interest, and other
charges against loan agreement no. 130853
dated 15.04.2017.

11. In view of the findings on the above issues,
the claimant is not entitled to any of the claims as
claimed in the petition.

In view of the fore-going I render the following
award:

(A) All the claims of the Claimant are
disallowed/dismissed.”

11.1.4. Thus, according to the Ld. Sole Arbitrator Smt.

Bandana Ray, the corporate debtor has paid to the financial creditor
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the full amount including the principal amount, interest, and other
charges against loan agreement no. 130853 dated 15.04.2017, the

debt claimed to be in default herein does not sustain.
11.2. With regard to Contract No. 138524 dated 15.07.2017.

11.2.1. It is further evident that the corporate debtor availed a
loan amounting to Rs. 60 Lakh under this contract for purchasing
one second-hand Cargotec Make Reach Stacker being Machine
Serial No. 2009-02-080-108. It is contended that the financial
creditor had only disbursed an amount of Rs. 13,51,692/- to the

corporate debtor.

11.2.2. The financial creditor, due to failure on part of the
corporate debtor to clear the dues, had terminated the contract on
23.05.2018 and invoked the arbitration clause by way of a legal
notice annexed at pages 41-42 to the Reply Affidavit. Both the
parties jointly nominated Smt. Bandana Ray, Ld. Former District
and Session Judge as Sole Arbitrator to adjudicate the dispute

between the parties.

11.2.3. We find that on 21.09.2020, the Ld. Sole Arbitrator

passed the award as follows:

“g, ... In the present issue the claimant is asking for
Rs. 60,00,000/- which is factually not correct. Bank
statement and other collaborated documents reveals
and explains that although the Claimant had
sanctioned a loan amount of Rs. 60,00,000/- to the
Respondent against loan Agreement no. 138524.
However, the loan amount which actually got
disbursed under this loan agreement, and amount that
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is received by the Respondent from the Claimant, as
per their books of accounts, is only Rs. 13,51,692/-.

5. Therefore, the total liability of the Respondent
towards the Iloan amount received under the
agreement from the Claimant is only for the principal
loan amount of Rs. 13,51,692/ - along with interest and
other charges and not Rs 60,00,000/ -.

6. That the respondent states that they have paid back
to the claimant as per the details below:

XXX XXX XXX

7. The payments made by the Respondent to the
Claimant amounting to Rs 23,04,625/- as against the
loan amount disbursed to the Respondent amounting
to Rs 13,51,692/is much in excess of the value of the
loan amount received and the interest and other
charges payable under the loan agreement. Thereby
the respondent has paid Rs 9,52,933/-excess towards
interest and principal charges. That therefore the
respondent states that they have paid back the full
amount loan against contract no. 138524 dated
15.07.2017 to the claimant.

8. I find that it is evident from the above facts and
records by both the parties that even though the
claimant has sanctioned Rs. 60,00,000/ - towards loan
agreement no. 138524 dated 15.07.2017. the
respondent have been however disbursed only a sum
of Rs. 13.51,692/-which is received by the claimant
and reflected in the books of accounts presented by
both the parties. This has been accepted by the
Claimant.

9. That the Claimant has paid the Respondent an
amount of Rs. 23,04,625/ - towards loan instalments,
interest and other charges.

10. Thus, the respondent has paid to the
Claimant full amount which includes the
principal amount, interest, and other charges
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against loan agreement no. 138524 dated:
15.07.2017.

11. In view of the findings on the above issues, the
claimant is not entitled to any of the claims as claimed
in the petition.

In view of the fore-going I render the following award:

(A) All the claims of the Claimant are disallowed/
dismissed.”

11.2.4. Thus, as observed by the Ld. Sole Arbitrator, the
corporate debtor has paid to the Claimant financial creditor the full
amount which includes the principal amount, interest, and other
charges against loan agreement no. 138524 dated 15.07.2017. As

such, nothing is left for us to consider in the said contract.

11.2.5. We note the contentions of the Petitioner that both the
Arbitration Awards dated 17.09.2020 and 21.09.2020 respectively
are obtained fraudulently. It is a settled position of law that this
Adjudicating Authority in a summary proceeding cannot adjudicate
a disputed questions of facts and decide on issues relating to
allegation of fraud. Reliance is placed on Shelendra Kumar
Sharma v. DSC Ltd., reported in 2019 SCC OnLine NCLAT 1274,

wherein it has been held that “whether the documents are forged or

not is concerned, it cannot be determined by the Adjudicating

Authority (National Company Law Tribunal) or this Appellate Tribunal

and therefore, the Adjudicating Authority rightly not deliberated on

such issue.” Also, in Satori Global Limited v. Shailja Krishna
reported at 2023 SCC OnLine NCLAT 249, the Hon’ble NCLAT has
further held that “At the cost of repetition, any dispute with respect
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to issues relating to ‘fraud’, ‘manipulation’, and ‘coercion’, and false

statements cannot be decided in a summary jurisdiction.”

11.2.6. Further, the NCLT, New Delhi Bench in the case of Shri
T.R. Arya v. Dilawari Motors Pvt. Ltd. reported in (2024)
ibclaw.in 44 NCLT has held that “This Tribunal is not empowered to

adjudicate the issues relating to serious allegations of fraud and

orgery.”

11.2.7. We also find that both the Arbitration Awards dated
17.09.2020 and 21.09.2020 respectively were assailed higher up
before the Hon’ble High Court at Calcutta and the Hon’ble High
Court on 09.07.2024, declined to pass any interim order staying the
operation of the said awards. The Hon’ble High Court has observed

that:

“There are counter balancing
circumstances in favour of both sides in support
of the above observations.

Whereas the petitioner claims that the
award was _disclosed for the first time in the
opposition of the respondent in the currently
ongoing proceeding under the IBC, fact remains
that the award itself discloses the participation of
both sides and as such, a presumption of
correctness attachable to official and judicial acts
is to be lent to the same, unless rebutted by cogent
evidence by the present petitioner.

That apart, another circumstance having
bearing on the issue is that the petitioner itself, in
its previous Avatar under a different management,
had taken out two applications under Section 9 of
the 1996 Act, thereby indicating the petitioner’s
intention to rely on the arbitration clause, which
was the very premise on which the arbitral
awards were based.
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Thus, in the least, it is arguable as to
whether the awards were vitiated by fraud or
were passed in due course of law. Even the
timeline as per the petitioner, prima facie, do not
disclose that there was any gross discrepancy in
the same so as to vitiate the award by fraud. Even
as per the awards, the Arbitrator was jointly
appointed on December 29, 2019 whereas the
valuation of the assets was done on March 8,
2020. 1t is plausible that as per the submission of
the respondents, the assets were previously dealt
with and returned in connection with the Section
9 applications, which facilitated early valuation of
the same.

There cannot be any ex facie discrepancy in
the stamp paper on which the award was printed
being purchased on March 2020 whereas the
awards were passed in the month of September
2020.

Undoubtedly, as this premature stage, this
Court cannot hold either way beyond doubt as to
whether fraud was perpetrated in the matter or
not.

That apart, the issue as to fraud is the
subject matter of the challenge in the main
applications under Section 34 of the 1996 Act and
shall have to be conclusively dealt with therein.
Any prejudging of the issue will have the effect of
finally deciding the said challenges prior to
hearing the same on merits.

It would be a precarious exercise if at this
stage, prior to permitting the respondents to use
their affidavits and bring their version or record,
the Court comes to a finding beyond reasonable
doubt, testing the same on the anvil of criminal
jurisprudence (that is, beyond reasonable doubt),
that fraud was indeed perpetrated in passing the
award. I am loath to undertake such precarious
exercise and deem it better to leave the said issue
to be adjudicated along with the final hearing of
Section 34 challenges.

Accordingly, the respondents are directed
to file their affidavits in opposition to the present
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applications within three weeks from date.
Replies, if any, shall be filed within one week
thereafter.

The time for filing affidavits in opposition in
connection with the applications under Section 34
is extended for a fortnight from date. Replies
thereto, if any, shall be filed also within a week
thereafter.

The applications under Section 34 of the
1996 Act shall be listed along with the present
applications under Section 36 on August 19, 2024
at 10.30 a.m. for being heard finally.

Learned counsel for the parties are
requested to come prepared with their written
notes of arguments and file the same at the time
of final hearing.

It is further made clear that an hour will be
allotted to each of the parties to conclude their oral
arguments on the date of hearing. It is also
clarified that at this juncture this Court is of
the opinion that there is no occasion to pass
any interim order as prayed for.”

(Emphasis Added)

11.3. Concerning the Contract No. 179066 dated 01.07.2019.

11.3.1. It is further evident that the corporate debtor had
availed a facility of Rs. 75 Lakh under this contract. The Ld. Sr.
Counsel would submit that on 10.07.2019, the financial creditor
disbursed the entire amount of Rs. 75 Lakh to the account of the
corporate debtor. The Ld. Sr. Counsel for the corporate debtor would
submit that the entire amount disbursed by the financial creditor
had been returned and repaid by the corporate debtor on the very
same day i.e., on 10.07.2019. To support his contentions, the Ld. Sr.
Counsel for the corporate debtor provided us the bank statement of
the corporate debtor between 01.07.2019 to 31.07.2019, annexed at
pages 52 to the Reply Affidavit. The Ld. Sr. Counsel would further
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submit that on 16.07.2022, a letter was issued by the corporate
debtor intimating the financial creditor to take appropriate action
and to rectify their books of accounts. We find the bank statements
from 01.07.2019 to 31.07.2019, evincing that the amount of Rs. 75
Lakh was disbursed from the accounts of the financial creditor on
10.07.2019 and on the very same day it was retuned to the financial
creditor. Thus, we are satisfied that no debt or default on part of the
corporate debtor exists in respect of the contract no. 179066 dated

01.07.20109.

11.4. With regard to the Contract No. 138478 dated 16t July
2017

11.4.1. We find under the Contract No. 138478 dated 16t July
2017; the corporate debtor availed a loan amounting to Rs.
88,12,800/-. Learned Senior Counsel Mr. Joy Saha appearing for
the corporate debtor took us through the legal notice dated
23.05.2018, issued by the financial creditor, annexed at pages 19-
20 to the Reply affidavit dated 25.01.2024, wherefrom it appears
that the financial creditor had terminated the agreement due to
default committed in the terms of agreement and referred the

dispute before the Learned Arbitrator.

11.4.2. We find that on 27.01.2020, the financial creditor had
preferred a petition bearing case no. 128506/20 before the Learned
District Legal Services Authority (DLSA) and the Ld. DLSA referred
the matter to the Ld. Bench of Lok Adalat and listed the matter on
08.02.2020. The Petition dated 27.01.2020 preferred by the financial
creditor before the Ld. DLSA and the letter dated 27.01.2020, issued
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by the Ld. DLSA are annexed at pages 21 and 22 respectively to the
Reply Affidavit, reproduced hereunder:
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Kasdalaga Ceatre, Uriz 300, L56A, Lemla Sarsert, Dbaracerala 700013

Take
Take Noice U, the Prtisceer/ Applicank bas fled the Stove noned Prtiton agai yoo for a2e

Pt
ol poor dues before L4 Seech U LDK ADALAT % b2 held on g™ of PEURUARY, 2020 a2 10.50

AN, sewards it @e office of the 0
5 - Ol Caurt : <
Ly 0% o Chek Courts Wadding, 2 &3 Kiran Suasdor Ray 50sd, Kollana

You are Seredy nottfind 1o appear bafore the sald LOK ADALAT

: o0 The abowe mestianed date,
o time and verrae for amicabie settiersent af the jetiion \case.

Youmay contact SANTANU DAS co Ui ramiver PH08317953, i iy query.

o kP an—

(]‘.I " a ]MV\M‘

.

s

District Dgal Services Asthortey
Yalkara

mn s ITERNATIONAL PVT 11D

11.4.3. We find that on 09.02.2020, the corporate debtor had
issued a letter to the financial creditor annexed at page 23 to the
Reply Affidavit wherein it was noted that both the party were

agreeable for an amicable closure of the contract no. 138478 and
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settle the due amount for an amount of Rs. 14 Lakh. The Letter

dated 09.02.2020 is reproduced hereunder:

_/4,——_-—:_.—/-——-—'—’—"“"; =
L PVT, LTD.
/ ROADWINGS lnrsmggycg’gﬁ%m,,
Ph. : 2282 5849, 228
Fax : 033-2282 8760 lonal@gmal.com
M/ i i ; E-mail : roadwingsintermat
i
5~V
B g Dated 9.2.2020
Dear Sir,

Kind Attn - Sri Santanu Das
saer ks

Sub. Lok Adalat Case Nos P.L. 110793 of 2019 & P. L. No. 128506 of 2020 neldva/:l (7:’;’;/ %‘1 9‘9‘“
Ref- Quippo valuation report number QV/17-18/580 dated 14.8.2017 and QV/17-
14.8.2017 for 2 number Dozers '
e i ivi

D We would like to inform you that we were first advised to attend the Lok Adalat at City Civil CO;“Z‘
) firstly on 14.9.2019 and again on 8.2.2020 against the above case numbers towards finance O

number of Dozers to which we attended along with your goodself.

As proposed by your goodself after discussion with your CEO, Mr D. K. Vyas, Vice Chairman we
are agreeable to accept your proposal for Rs 14 Lacs in full and final settlement against contract 10.

138478,

However considering our long time cordial relation, we are agreeable for an amicable closure of the
contract No. 138478 and settle the due amount for an amount of Rs 14 Lacs and assist us to settle the

account in full and final settlement.

The amount of Rs 14 Lacs (Rupees Fourteen Lacs Only) may kindly be adjusted towards our future
payments against our account/contract maintained with you.

'I'hnnk.ing you,
WG
Yours truly, )
( For Roadwings International Pvt Ltd

AK Ray
Mobile - 8697760476
Authorized Signatory

C.C. The Chief Executive Officer, SREI Equipment Finance Limited, Plot No Y 10, Block EP
(S:egorﬂlv, Salt Lake City, Kolkata — 700091 - : :

.C.: The Vice Chairman, SREI Equipment Finance Limited, Plot No Y ;
o< L.,ake e B pm ited, Plot No Y 10, Block EP, Sector -{LV,
= This has reference to the meeting we had with you in your Alipore Office

b

11.4.4. Further, the corporate debtor issued a letter on
14.02.2020 to the financial creditor, annexed at page 24 to the Reply

Affidavit, wherein the corporate debtor requested the financial
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creditor encash one of the security cheques for Rs. 14 Lakh out of
three security deposit cheques and to withdraw case filed with the
Lok Adalat at City Civil Court, Kolkata. The Letter dated 14.02.2020,

is reproduced hereunder:
V/ "~ ROADWINGS INTERNATIONAL PVT. LTD.
Dated 14,02.2020 f{(\, .

E mad 10ABIAG M NIETARLON L
SRE| Equipment Finance Limited
8A, Kiran Shankar Roy Road
“ " ! Kind Attn - Sri Santunu Das

Dear Sir

N Reference:
1. Lok Adakat Case No.PL-110793 of 2018 & PL-128506 of 2020

2. Settlerment letter dated 09.02,2020
3. Contract No, 138478

With reference to the above and our subsaquent gisCussions, we request you o
encash one of the security cheques for Rs. 14,00,000/- (Rupees Fourieen Lakhs
enly) out of the 3 nos. security deposit cheques available with you, towards the final
settiement reached between us in the above matier

Accordingly, you are requested to withdraw the above case filed with the Lok Adalat
at City Civil Court, Kolkata and oblige

Thanking you

Wy Yours truly
For Roadwings International Pvi. Ltd.

m
) A
:-;{ud 7

Authorized Signatory

C.C. Harish Bhatt, SRE| Equipment Finance Limited, Sr Vice President, Y-10, Block
EP, Secior V. Salt Lake City, Kolkata-700091

ROMDWINGS INTERMATIONAL PVT | 10

N Yles~—

Disecior

11.4.5. The Ld. Sr. Counsel for the corporate debtor would also
take us through the letter issued on 15.12.2021, annexed at page
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26 to the Reply Affidavit, which demonstrates that the corporate
debtor requested the financial creditor to close the contract no.

138478. The letter dated 15.12.2021 is reproduced hereunder:

// ROADIINGS INTERNATIONAL PVT.LTD

[ag G120 G000
Fomd  ropetm e des s b ipnod ao

Thre Funaroe Manager )
=R Equipment Firaree Limided
Pt Ko, 310, Block EF

Srcinr ¥, Sai Lake City,

Rodcala- 700091

Cted 15.02.2021

Kind Attn Mr, Jitendra Mishra
Diear Sir,

Sub: Lok Adalal Case Hos, PL. 110783 of 2009 and L. No. 1255%4-5;&'
2020 held at City Civil Court for settlement of conteact oo 133 i

we would like te bring to your kind information thabt againsi contFacl fe.
138478, the matter had eome up for hearing before the J.::k Adalat on
B.7.3020. The case wis heard before the Lok Adalat and finally was closed

where vour appainied representative was also prosent belore _L'h-r- Lot Adalat
and accordisgly an amount of e 18.0 lacs was sgreed Oy you in [ull and final
seltlement towards finanoe of 2 nas, Dogess and the payment thersad 1:'-'uuld be
adjsed from the payments made by us AgRInSt our osoiant foomlract
irsirtained by wour olfice,

Ir spite of the seftlement arrived at, as mentioned sbave, it is observed that the
contract no. 138478 has pot been regularized by your affice in spite al our
repular follow up and they the Contract Moo 138478 is stll showing as

cl LA inE.
You are requested 1o ook intg the matter and arcange 1o clase the coniract.

Showld you require any further clarification, kindly call on us, and we shall be
1o pleased to submit the same sdthaut any delay.

Tharking Yuu

Yours Lruly
J'-uir Bomdwings International Pet., Lid
I
(LY.
. Authorized Signatory ' b Leiesr Sl ade .
e -t L ] . v
- o ™ Fﬂ_ jﬁ:t'ﬂ.—; -.:.,- aJ,_ar.u- .-E. .:.'r.n.-ﬂe--u‘l{l-‘ﬂ .
,:‘Il' f
; ROWCHENGS INTERRATIDRAL P LTD
| M
I Diwaior
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11.4.6. Ld. Sr. Counsel for the corporate debtor would further
take us through the letter dated 04.08.2022, issued by the corporate
debtor to the Ombudsman, RBI, annexed at page 25 to the Reply
Affidavit, requesting for the closure of the contract. The letter dated
04.08.2022, is reproduced hereunder for clarity:

L=y

i i G:;
ANNERURE- RE‘\P
Frum |'

ff"ilmwin;gs Internationsl Pt Ltd
8 Camuac Streeq
halkaty - TODo1T

i |
FESERVE BANK OF NN
W T | RECENED »

.i.'\.l
The Umbadaman
Fescrve Bank of India

5 Netaji Subhas Read -8 MG T
Halluta - TO02O] I Drated 4th August 2032
o T R G
Dovar SirfMadam 'ﬂqﬂ"&ﬂ 1 SN,
Wi ] K

Sul: Lok Adalat Case No, P.L.110793 of 2019 and P.L. No. 128505 of 2020 held at
Ciry Civil Court for settlemsnt of contract number 138478 of SRE[ Equipement
Finance Linited, Plot No, ¥ = 10, Block EP, Sector V, Salt Lake City, Kolkata -
Toig

W woukd ke 10 bring 1o your kind informatics that against contract na. 138478, the
matier had come up for hearing before the Lok Adalat on 82,2020, The cage was
hweard before the Lok Adelat end finally was closed where SREL appointed
representalive wis also present befare the Lok Adalat and accordingly an ameunt af
Ks 14, lacs was agreed by us in full and final settlement towards finance '2!-' 2 nos.
Doeers snd the payment thereol would be adjusted from the payments mace by us
againsl oUT ECCOUG/coniract maintained by SREl's office, This emount has been
fully paid and adjusted from the payment made by ws, yet SREl has kept the contract
still live in total dissegard to cur making payment in full and (nal settlement af the

albresaid eeniract,

I wpite of the sctilement arrived of, o mentioned ebaove, it_ is upscm:d that the
canttinl B, 13BATE has not been regularized by BREL's office in spite _ur gur regular
fuiliw up and that the Centract Mo, 126478 i still showing as gutstanding,

Yoy ane requested to look into the melter and amange to close the contract.

Yuours iruly
Fur Raudwings International Pvt Lid .
r J "

Q—f L x_‘"";l. iy
Authorized. Signatory

SONDWHGS INTERHATIZHAL FVT. LTD
[ o —

Fiimdoa

Page 23 of 46



IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA

Company Petition (IB) No. 224 /KB/2023

11.4.7. However, we find no document or letter issued by either
the financial creditor or the RBI to substantiate that the financial
creditor has agreed to settle the due raised under the contract no.
138478 for the said amount of Rs. 14 Lakh. The Ld. Sr. Counsel for
the corporate debtor would vehemently argue that the due arising
out of the contract no. 138478 had been finally settled before the Ld.
Lok Adalat and despite settlement, the agreement is till reflecting
‘outstanding’. Further, we also do not find any records of the Ld. Lok
Adalat preferred before us bearing out the fact of such settlement

between the parties.

11.4.8. The Ld. Sr. Counsel for the corporate debtor would
further submit that the corporate debtor had handed over the
possession of the assets to the financial creditor on 14.06.2018,
which is apparent from the Repossession Inventory list annexed at
pages 27-28 to the Reply Affidavit. We note from the contract no.
138478 annexed at pages 67-100 to the petition that the total value
of assets is of Rs. 97,79,200/- and the facility disbursed is of Rs.
88,12,800/-. (‘Schedule’ is annexed at pages 96 to the petition). We
are of the view that a secured creditor having possession over the
assets of the corporate debtor does not lose its rights to file an

application under Section 7 of the Code.

11.4.9. It is also axiomatic that a secured creditor in the event,
the borrower fails to discharge his liability, can always seek a remedy
under the Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002. This is also settled
position of law that proceedings under SARFAESI Act is separate
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and independent with regard to I&B Code process. The Hon’ble Apex
Court in the matter of A. Navinchandra Steels Private Limited vs.
SREI Equipment Finance Limited and Ors. reported in
MANU/SC/0130/2021 has observed that:

“7. .... that Section 7 is an independent
proceeding, as has been held in catena of
judgments of this Court, which has to be tried
on its own merits. Any 'suppression” of the
winding up proceeding would, therefore, not be of
any effect in deciding a Section 7 petition on the
basis of the provisions contained in the IBC.
Equally, it cannot be said that any subterfuge
has been availed of for the same reason that
Section 7 is an independent proceeding that
stands by itself. As has been correctly pointed out
by Shri Sinha, a discretionary jurisdiction under the
fifth proviso to Section 434(1)(c) of the Companies Act,
2013 cannot prevail over the undoubted jurisdiction
of the NCLT under the IBC once the parameters of
Section 7 and other provisions of the IBC have been
met. ....”

(Emphasis Added)

11.4.10. Further, the Hon’ble NCLAT in State Bank of India v.
Abhijeet Ferrotech Ltd. reported in (2024) ibclaw.in 428 NCLAT,
has held that:

“23. .... proceedings under Section 7 can neither be
held to be barred by any order passed by DRT under
the 1993 Act, nor pendency of proceedings at DRT
(which is now pending at the stage of Calcutta High
Court) shall preclude decision on Section 7
Application on merits.
XXX XXX XXX

25. There can be no doubt to the proposition laid
down by the Hon’ble Supreme Court in Innoventive
Industries Ltd. as above, but the question, which
have been framed in the present case was as to
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whether the proceeding under Section 7 is barred in
view of the order passed by DRT on 17.06.2022. the
judgment of the Innoventive Industries Ltd. does
not support the view taken by the Adjudicating
Authority in the impugned order.”

(Emphasis Added)

11.4.11. Thus, in view of the dictum supra, we can safely
conclude that mere possession of the security assets of the corporate
debtor, right of a secured creditor to move an application under
Section 7 of the I&B Code does not efface, as a Section 7 proceeding

is an independent process.

11.4.12. Ld. Sr. Counsel for the financial creditor through
supplementary affidavit dated 18.05.2024, has referred to a letter
issued on 16.07.2022 by the corporate debtor wherein the corporate
debtor only acknowledges that the amount of Rs. 14 Lakh was for
full and final settlement towards finance of 2 nos. Dozers and the
payment thereof would be adjusted from the payments made by the
corporate debtor against the financial creditor’s account or contract
maintained by the office of the financial creditor. The letter dated

16.07.2022 is reproduced hereunder:
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ROADWINGS INTERNATIONAL PVT, LTD,

B, Camac Streat, Kolkata - 700 017

Ph.: 2282 5849, 2202 5784

Fax : 033-2282 BTE0

E.mall : readwingelntematlanal@gmall.com
Licence No. t STSH 1000031 21.22

KOPT Ucence No. : STEHI29

Dated 16.7.2022 Licenca No. ; INAKOUPROT [4)/2013.44/8703

To
The Administralor
SREI Equipment Finance Limited

LPlot Mo, Y-10, Block EP, Sector V, Speed Post
Sal Lake City, Kolkata — 700091 -
Dated 16.7.2022
Dear $ir,
p Sub: Lok Adalat Case Wo. P.L.110793 of 2019 and P.L. No. 128506 of 2020 held at City Civil Court for

scttlement of contract number 138478

We would like ta bring to your kind information that against contract no. 138478, the metter had come
up for hearing before the Lok Adalat on 8.2.2020, The case was heard before the Lok Adulat and finzlly
wes ¢lozed where yur appointed representative was also present before the Lok Adalat and accordingly
an amount of Rs 14.0 lacs was agreed by you in full and final settlement towards finance of' 2 nos.
Dozers snd the payment thereof would be adjusted from the payments made by us aguinst our
accounticontract maintained by your office.

In spite of the settlement amived al, as mentioned above, it is observed that the contract no. 138478 has
not been regularized by your office in spite of our regular follow up and that the Contract Mo, 138478 is
still showing as cutstending.

Y'ou are requested to look into the matter and arrange to close the contract,

Should you require any fucther clarification, kindly call on us, and we shall be too pleased 1o submin the
same without any delay.

Yours truly
For Roadwings Intemational vt Led
E\ La L g ':-i -:',z__“_'_

Authorized Signatory

11.4.13. Thus, in the absence of any documents to substantiate
that the financial creditor has agreed to settle the due for the said
amount of Rs. 14 Lakh, and subsequently withdrawn the case before
the Ld. Lok Adalat, we are not inclined to believe that the dues

arising out of contract no. 138478 has been settled.

11.4.14. The financial creditor has referred to the NeSL report in
respect of Contract No. 138478 dated 16.07.2017, annexed at pages

Page 27 of 46



IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA

Company Petition (IB) No. 224 /KB/2023

276-283 to the company petition. We find from the Record of Default
(Form D) at page 278 to the company petition that in respect of the
contract no. 138478 dated 16.07.2017, the total outstanding
amount is of Rs. 2,80,53,799/- which is in excess of the prescribed
threshold limit as per Section 4 of the I&B Code and the date of
default is on 15.09.2018. Further, the authentication status of
default of the NeSL report is recorded as “Deemed to be

authenticated”.

B. On Limitation:

12. As we have observed that the allegation of default with regard
to the contract nos. 130853 dated 15.04.2017, 138524 dated
15.07.2017 and 179066 dated 15.07.2019 are not sustained but the
dues under contract no. 138478 seems to be unpaid. Thus, the
limitation aspects in respect of contract no. 138478 dated

16.07.2017, has to be determined.

13. [t is discernible from the NeSL Report that the date of default
ison 15.09.2018 with regard to the contract no. 138478. Admittedly,
the financial creditor has preferred a petition before the Ld. DLSA
Kolkata for conciliation on 27.01.2020 and the Ld. DLSA issued a
notice on 27.01.2020 listed the matter on 08.02.2020.

14. We have noted that the corporate debtor on several occasions
i.e., 09.02.2020, 14.02.2020, 15.12.2021, 16.07.2022, issued
letters to the financial creditor claiming that the dues arising out of
the contract no. 138478 dated 16.07.2017 was full and finally
settled for an amount of Rs. 14 Lakh and requested the financial

creditor to regularize the contract. Further, the corporate debtor on
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04.08.2022 has issued a letter to the Ombudsman, RBI in this
regard. The letters dated 09.02.2020, 14.02.2020, 15.12.2021,
16.07.2022 and 04.08.2022 issued by the corporate debtor annexed
at pages 23, 24, 26, 53 and 25 to the Reply Affidavit filed by the
corporate debtor, confirms the acknowledgment on the part of the
corporate debtor. As such the present company petition which has
been filed on 04.11.2023, avails a fresh lease of life in terms of

Section 18 of the Limitation Act, 1963.

15. Section 18 (1) of the Limitation envisages that “Where, before

the expiration of the prescribed period for a suit or application in

respect of any property or right, an_acknowledgment of liability in

respect of such property or right has been made in writing signed by

the party against whom such property or right is claimed, or by any

person through whom he derives his title or liability, a fresh period of

limitation shall be computed from the time when the acknowledgment

was so signed.”

16. Thus, in view of above, we are of the view that the present

company petition is not barred by limitation.

C. Issue on Section 11 (b) and 11 (ba) of the I&B Code:

17. Ld. Sr. Counsel for the corporate debtor would fervently urge
that the present company petition being filed in November 2023, by
a corporate person in respect of which a resolution plan has been
approved by this Adjudicating Authority on 11.08.2023 in C.P. (IB)
No. 294 of 2021, just two months back, is hit by the provisions under
Section 11(b) and 11(ba) of the I&B Code and thus this company

petition is not maintainable.
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18. We would refer to the Section 11 of the Code, quoted verbatim

hereunder for clarity:

Section 11: Persons not entitled to make application.

11. The following persons shall not be entitled to make an
application to initiate corporate insolvency resolution
process under this Chapter, namely:—

(a) a corporate debtor undergoing a corporate insolvency
resolution process 1l[or a pre-packaged insolvency
resolution process]; or

[(aa) a financial creditor or an operational creditor of a
corporate debtor undergoing a pre-packaged insolvency
resolution process; or| (Ins. by the Insolvency and
Bankruptcy Code (Amendment) Act, 2021, w.e.f.
04.04.2021.)

(b) a corporate debtor having completed corporate
insolvency resolution process twelve months
preceding the date of making of the application; or

[(ba) a corporate debtor in respect of whom a
resolution plan has been approved under Chapter III-A,
twelve months preceding the date of making of the
application; or] (Ins. by the Insolvency and Bankruptcy
Code (Amendment) Act, 2021, w.e.f. 04.04.2021.)

(c) a corporate debtor or a financial creditor who has
violated any of the terms of resolution plan which was
approved twelve months before the date of making of an
application under this Chapter; or

(d) a corporate debtor in respect of whom a liquidation
order has been made.

Explanation 2[I].—For the purposes of this section, a

corporate debtor includes a corporate applicant in respect
of such corporate debtor.
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[Explanation II.- For the purposes of this section, it is
hereby clarified that nothing in this section shall
prevent a corporate debtor referred to in clauses (a) to
(d) from initiating corporate insolvency resolution
process against another corporate debtor.] (The
Explanation numbered as Explanation I and thereafter
inserted Explanation II by the Insolvency and Bankruptcy
Code (Amendment) Act, 2020, w.e.f. 28.12.2019.)

19. It transpires from the language that the Section 11(b) of the
Code, employs that a corporate debtor, who has completed its
corporate insolvency resolution process twelve months preceding the
date of making of the application, shall not be entitled to make an
application for initiating CIRP. The provision thus disables a
corporate debtor in respect of whom a resolution plan has been
approved under Chapter III-A, twelve months preceding the date of
making of the application, from preferring an application for
initiation of CIRP. We would refer to the Second Explanation of
Section 11 which envisages that for the purposes of this section, it

is clarified that nothing in this section shall prevent a corporate

debtor referred to in clauses (a) to (d) from initiating corporate

insolvency resolution process against another corporate debtor.
Notably, clause (a) to (d) of Section 11 of the Code includes the clause
(ba).

20. We would note that the Second Explanation has been inserted
in the year 2019 through the Insolvency and Bankruptcy Code
(Amendment) Act, 2020, w.e.f. 28.12.2019, whereas, Section 11(ba)
has been legislated in the year 2021, through the Insolvency and
Bankruptcy Code (Amendment) Act, 2021, w.e.f. 04.04.2021, after

one year of inserting the Second Explanation. It was argued that as
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the provision of Section 11(ba) came later, the second explanation
may not apply to Section 11(ba). We feel in that case, the legislature
would have expressly intended not to make the second explanation
applicable to Section 11(ba) which has come later, then a
clarificatory explanation would have been inserted against the
Section 11(ba). However, if we literally go by the language of the
statute, the second explanation leaves no ambiguity or ambivalence
that nothing in the section 11 of the Code shall prevent a corporate
debtor referred to in clauses (a) to (d), which includes Section 11(ba)
that has been later introduced, from initiating CIR Process against
another corporate debtor. At this juncture, our mind is redolent with

the oft-quoted maxims:

i. “A verbis legis non recedendum est”’, which means

“from the words of the law, there must be no departure”;

ii. “Expressio unius est exclusio alterius”, that means

“whatever has not been included has by implication been

excluded”;

21. In the present case, resolution plan in respect of Srei
Equipment who is the financial creditor herein, has been approved
on 11.08.2023 and the present company petition has been filed on
04.11.2023. A combined reading of Section 11(b), (ba) and the
second explanation implores us to believe that the Section 11 (a) to
(d) does not prevent the corporate debtor to initiate CIRP against
another corporate debtor. In the present case, Srei has preferred this
application under Section 7 of the Code against Roadwings and
accordingly to us, there is no bar on Srei to file this application

under Section 7 of the Code.
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22. We would further refer to the judgment rendered by the
Hon’ble Supreme Court in Manish Kumar v. Union of India,

reported in (2021) 5 SCC 1 that:

304. Coming to the facts of the instant case, it is
necessary to analyse the limbs of Section 11. Sections
7, 9 and 10, read with Section 5, provide for the
procedure to be adopted by the adjudicating authority
in dealing with applications for initiating CIRP by the
financial creditor, operational creditor and corporate
debtor. It is after that Section 11 makes its appearance
in the Code. It purports to declare that an application
for initiating CIRP cannot be made by categories
expressly detailed in Section 11. Section 11(a) vetoes
an application by a corporate debtor, which is itself
undergoing a CIRP. An argument sought to be
addressed by the petitioner is that the purport of the
said provision is that it prohibits not only a corporate
debtor, which is undergoing a CIRP, from initiating a
CIRP against itself, which, but for the fact, it is
undergoing a CIRP, would be maintainable under
Section 10 of the Code, but it also proscribes an
application by a corporate debtor for initiating a CIRP
against another corporate debtor. It appears to be clear
to us, and this will be corroborated by the further
provisions as well, that the real intention of the
legislature was that the prohibition was only against
the corporate debtor, which is already faced with the
CIRP filed by either a financial creditor or operational
creditor, jumping into the fray with an application
under Section 10. This appears to be clear from the
reports which have been placed before us.

305. Coming to Section 11(b), it again disables a
corporate debtor which has completed CIRP twelve
months preceding the date of the making of the
application from invoking the Code. It may be
demuystified as follows:
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305.1. On the strength of the application made under
Sections 7, 9 or 10, CIRP is initiated and it is completed
at a certain point of time. This section is aimed at
preventing a further application not eternally but for a
period of twelve months after the expiry of the
insolvency resolution process. Quite apart from the fact
that even the petitioners do not lay store by Section
11(b) and their case is premised on Sections 11(a) and
11(d), the importance of Section 11(b) is that it sheds
light regarding the intention of the legislature to be that
the corporate debtor cannot initiate CIRP against itself
under any of the limbs of Section 11, in the
circumstances detailed therein. Section 11(c) again
disentitles corporate debtor, apart from a financial
creditor who has violated any terms of a resolution
plan, which was approved twelve months before the
making of the application.

305.2. In other words, after the adjudicating
authority approves a resolution plan under Section 31
of the Code, should a corporate debtor, inter alia,
transgress upon any of the terms of the resolution plan
and._ it still ventures to again approach the adjudicating
authority with an application under Section 10 and
attempt to restart the process all over again within a
period of twelve months from the date of approval, this
is declared impermissible under Section 11(c).

307. Now, let us turn to the first Explanation. The
Explanation declares that for the purpose of Section 11,
a corporate debtor includes a corporate applicant in
respect of such corporate debtor. There is an argument
raised on behalf of the petitioners which surrounds the
word “included”. The contention appears to be that
before the insertion of Explanation II, which is
challenged before us, under Section 11, not only was
an application for initiating CIRP by a corporate debtor
against itself prohibited in the circumstances referred
to in Section 11 but it also contemplated that the CIRP
could not be filed by the corporate debtor in
circumstances covered by Section 11 against another
corporate debtor. Otherwise, there was no meaning in
using the word “includes”’.
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310. Now, let us consider finally the impugned
Explanation. The impugned Explanation came to be
inserted by the impugned amendment. Apparently,
interpreting Section 11, there appears to have been
some cleavage of opinion. This is apparent from the
case set up on behalf of the petitioners and the case
set up on behalf of the Union of India._The intention of
the legislature was always to target the corporate
debtor only insofar as it purported to prohibit
application by the corporate debtor against itself, to
prevent abuse of the provisions of the Code. It could
never have been the intention of the legislature to
create an obstacle in the path of the corporate debtor,
in any of the circumstances contained in Section 11,
from maximising its assets by trying to recover the
liabilities due to it from others. Not only does it go
against the basic common sense view but it would
frustrate the very object of the Code, if a corporate
debtor is prevented from invoking the provisions of the
Code either by itself or through his resolution
professional, who at later stage, may, don the mantle
of its liquidator. The provisions of the impugned
Explanation, thus, clearly amount to a clarificatory
amendment. A clarificatory amendment, it is not even
in dispute, is retrospective in nature. The Explanation
merely makes the intention of the legislature clear
beyond the pale of doubt. The argument of the
petitioners that the amendment came into force only on
28-12-2019 and, therefore, in respect to applications
filed under Sections 7, 9 or 10, it will not have any
bearing, cannot be accepted. The Explanation, in the
facts of these cases, is clearly clarificatory in nature
and it will certainly apply to all pending applications
also.”

(Emphasis Added)

D. On Authorization:
23. Now we would proceed to consider the issue whether there

was a proper authorization to file the present application.
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24. Ld. Sr. Counsel for the corporate debtor would vociferously
argue that the petitioner neither has the locus nor the authorization
to file the present company petition. It is argued that the present
company petition has been affirmed by one Sohan Kumar Jha on
04.11.2023, purportedly as the Power of Attorney (PoA) Holder of the
financial creditor granted on 28.03.2023 while the validity of the
said PoA has come to an end on the date of the approval of the
Resolution Plan of the financial creditor by this Adjudicating

Authority, i.e., on 11.08.2023.

25. Ld. Sr. Counsel for the corporate debtor would further place
the ©board resolution dated 17.08.2023 passed by the
Implementation and Monitoring Committee (IMC) of the financial
creditor vide which the IMC has ratified and confirmed the PoA and
authorized Shri Rajneesh Sharma, the erstwhile Administrator to file
documents, to authorize any person to act on his behalf to initiate
or defend any litigation pertaining to the ordinary course of business
of the financial creditor. It is argued that a monitoring committee
cannot authorize any person to file a section 7 petition as it is not a
part of the financial creditor company, it is an independent agency
set up for implementing the resolution plan, and is constitution is

not guided by the Code.

26. Per contra, the Ld. Sr. Counsel for the financial creditor would
place a Supplementary Affidavit dated 18.05.2024, to submit that
the present company petition has been filed in November 2023 and
in terms of the plan submitted by the NARCL (the successful
resolution applicant) approved by this Adjudicating Authority, the

IMC was responsible to oversee the management of the affairs of the
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financial creditor company on and from the approval date till the
closing date. Thus, the IMC is deemed to have all the power that are
vested with an RP under the provisions of the Code which includes

the power to initiate proceedings under the Code.

27. It is submitted that on 26.02.2024, a fresh Board of Directors
has been constituted and on the very same day, the IMC upon
handover of the management stood dissolved. A Copy of the Board
Resolution dated 26.02.2024 is annexed at page 6 to the
Supplementary Affidavit dated 18.05.2024. Further, on the very
same day the new Board has ratified and accepted all the acts of
IMC by another resolution placed at pages 7-11 to the
Supplementary Affidavit dated 18.05.2024. The new Board further
on 28.03.2024, passed a resolution placed at pages 18-20 to the
Supplementary Affidavit dated 18.05.2024, authorizing its Chief
Executive Officer (CEQO) to take all the action relating to legal and
regulatory matters of the company. The newly authorized CEO
issued a fresh Power of Attorney on 16.04.2024, annexed at pages
12-17 to the Supplementary Affidavit dated 18.05.2024, in terms of
the resolution dated 28.03.2024 to Mr. Sohan Kumar Jha.

28. Ld. Sr. Counsel Mr. Joy Saha argues that a Monitoring
Committee set up after the approval of a resolution plan, to monitor
its implementation, shall have no power to authorize any person
(including the RP) to file a fresh litigation or application for CIRP
under the I&B Code on behalf of the Corporate Debtor. A Monitoring
Committee is constituted under sub clause 8 of Clause V of Schedule
of Insolvency and Bankruptcy Board of India (Model Bye-Laws and

Governing Board of Insolvency Professional Agencies) Regulations,
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2016. Responsibility of a Monitoring Committee is of the
management of the corporate debtor and implementation and
supervision of the resolution plan till the closing date. A Monitoring
Committee has a limited power which is confined to the
implementation and supervision of the resolution plan till the

closing date.

29. We find that the Resolution Plan submitted by the NARCL that
was approved on 11.08.2023 by this Adjudicating Authority provides
a provision of “Supervision and Implementation of the Resolution Plan”
(at pages 87-89, Section 7 of the Resolution Plan submitted by the
NARCL). The Sub-section 7.3 of the plan provides the
responsibilities of the Monitoring Committee which are reproduced

hereunder:
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1.3 Theimplementation of the Resolution Plan shall be carried out by the Implementation and
Monitoring Commitiee, 1ill Clasing Date, The respansibilities of the Implementation and
Monitoring Committee shall include the following:

(a)  To oveisee the implementation of the Resalution Plan as approved by the NCLT
and oversec the management of the affairs of the Corporate Debtors;

{(6)  Manage all cashflows of the Corporate Debtors and identify and nominate
person(s) as the signatory(ies) of the Corporate Debtors 1o manage and operale al|
banks accounts of the Corporate Debtors;

(c)  Make or cause to be made, on behalf of the Corporate Debtors, all applications for
the fulfilment of actions required to be undertaken prior to the Closing Date or for
regulatery and third party approvals (including, but not limited to applications to
the RBI) required for implementation and consummation of the transactions
contemplated in the Resolution Plan in a fam and manner agreed with the
Resoltion Applicant, at the cost of the Implementation and Monitoring
Committee. Autlorized signatories appointed by the Implementation and
Monitoring Committee will sign all such applications on behalf of the Carporale
Deblors that are proposed to be madé to any regulatory/Governme TOTE

third party;

(d]  Appoint competent consullants for undertaking review

£ "’E.rl# 5'?'{' Pk
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(e) ensure that all such payments reguired for running the ojic
Debtors on a going concern basis. including any statitory piyr
regular basis, as may be specified by the Resolution Applica 3

N wherever required, intimale/notify all contractual counterpartics 1o
in ownership in terms of the Resolution Plan;

(g} To ensure utilization of the Corporate Debtors’ funds and payment of dues in
accordance with the terms of this Resolution Plan, and supervision of the
withdrawals of funds from the bank accounts of the Corporate Debtors:

(k) Use of any legal counsel for lepal adviee that it may need in relation 1o this
Resolution Plan or the transactions contemplated herein:
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(i) Al #ll times, be empowered (o do all such acls, deeds or things and exercise all
rights and privileges and perform all dutics, which now or hereafter, may appertain
0 the Implementation and Monitoring Commitice in order to accomplish the
purpose of the Resolution Plan including signing of any Definitive Documents;

)] Intimate relevant Government Autharity (as may be required to pive effect to the
terms of this Resolution Plan or communicated by the Resolution Applicant)
regarding approval of the Resolution Plan in relation to the Corperate Debtors and
proposed acquisition and Capital Reduction in terms of the Resolution Plan;

(k) ensurc that the regisirations, permits, licenses, authorisations and approvals
necessary for the Corporate Debtors to eonduct its business as a EOing concern are
valid, subsisting and duly complied with:

(3] undertake those tasks as directed by the Resolution Applicant which are required
1o maintain the Corporate Debtors as a going concern with sound financial health
it the interim period;

(m)  underlake those tasks as dirccted by the Resolution Applicant for completing the
secrelarial compliances for implementation of the Resolution Plan, for instance, for
the purposes of name change, amendments to the constitutional documents, etc., if
regquired.

{n} conlest past litigations  (including proceedings in respect of Avaidance
Transactions, if any, under Chapter 11 or fraudulent or wrongful trading under
Chapter V1 of Part 11 of the Code) which may be revived on the expiry of the
moratorium period on the NCLT Approval Date, and any fresh litigations which
may be filed against the Corporate Debtors by any person. The Implementation and
Monitoring Committee shall provide due consideration to the inpuis provided by
the Resolution Applicant in respect of the said litigations:

)] contest the litigations challenging the Resolution Flan on marter of fact or law,

(pl authorising the Resolution Applicant and its representative to discuss. negotiale,

finalise and exccute definitive agreements with the Financial Creditorse==, =

o —— L _Jr

()] taking any aclions required for the issuance of fresh shares or

the existing share capital of the Corporate Debiors for /)
implementation of and in the manner required by the Resolutic )

bl P T

ﬁé‘p&in telalion’to

i To approve employee stock option plan for SIFL and take al I 1
appointment of the ESOP Trustee and setting up of the SIFL E'{.‘n}'“{uuq,,g
M

o
L

e L Ay

, e o -~

(s) take all steps nccessary to ensure that the value of the assets h{th-;l:rpmatﬁ; 5
Debtors do not deleriorate. 32:51.3: A AT

30. From the list above, we fail to decipher any right or obligation
primarily accorded to the IMC of filing a fresh application for
initiating CIRP against any third entity, on behalf of the Corporate
Debtor.
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31. It is evident and palpable that the Monitoring Committee is
empowered to take all necessary steps to “make or cause to be made”
on behalf of the corporate debtor, all applications for fulfilment of
actions, or for “regulatory and third-party approvals” required for a
limited purpose of “implementation and consummation of the
transactions contemplated in the resolution plan” in a form and
manner agreed with the Resolution Applicant, nothing more and

nothing less.

32. If the IMC was not authorized to file an application to initiate
CIRP on behalf of the corporate debtor, it could not have delegated
any authority to any person to file as such. Even assuming that the
IMC was authorized to initiate a CIRP through its Chairman (the RP
or Administrator), it could not have delegated the power further to a
third party neither the RP himself could have delegated his power to
a third party, in absence of any expressed provision. At this juncture,
we would rely on a well-known legal maxim i.e., “Delegatus non
potus delegare” which means “a delegate/ deputy cannot appoint
another” or “a delegated authority cannot be re-delegated”. Further,
we would refer to the judgment rendered by the Hon’ble Apex Court
in The Barium Chemicals Ltd. and Ors. vs. The Company Law
Board and Ors. reported in MANU/SC/0037/1966, wherein, it has

been observed that:

“34-A. As a general rule, whatever a person has
power to do himself, he may do by means of
an agent. This board rule is limited by the
operation of the principle that a delegated
authority cannot be re-delegated, delegatus
non potest delegare. The naming of a delegate
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to do an act involving a discretion indicates that
the delegate was selected because of his peculiar
skill and the confidence reposed in him, and there
is a presumption that he is required to do the
act himself and cannot re-delegate his
authority. [...]
xxx xxx xxx

36. But the maxim 'delegatus non potest
delegare" must not be pushed too far. The maxim
does not embody a rule of law. It indicates a rule
of construction of a statute or other instrument
conferring an authority. Prima facie, a discretion
conferred by a statute on any authority is
intended to be exercised by that authority and by
no other. But the intention may be negatived by
any contrary indications in the language, scope or
object of the statute. The construction that would
best achieve the purpose and object of the statute
should be adopted.”

(Emphasis Added)

33. Further, the Hon’ble Rajasthan High Court in Mahendra
Singh vs. Hari  Prasad and Ors. reported in
MANU/RH/0160/1964, has laid down that:

“13. It may however be mentioned that even if it
is assumed, for the sake of argument, that the
Panchayat Samiti had delegated its powers of
control over the Primary School teachers to the
Standing Committee, a serious question would
arise whether such a power could be re-delegated
by the Standing Committee to the Pradhan.
"Delegates potestas non potest-delegari” is a
well-known maxim to the effect that a
delegated authority cannot be re-delegated.
Then there is the further maxim "delegatus
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non potest delegare” according to which the
person to whom any office or duty is
delegated cannot lawfully devolve the duty
on another, unless he be expressly
authorised so to do. Mr. Rastogi tried to get
round this difficulty by arguing that such a re-
delegation would be permissible under sub-
section (3) of section 84 of the Act which is to the
following effect:--”

(Emphasis Added)

34. It was argued that find that this application has been
preferred by virtue of an authorization given by the Implementation
and Monitoring Committee (IMC) which the IMC, has a limited scope
after approval of the plan, limited only to implement and supervise
the plan. It was further argued that the IMC could not have
authorized any person including the RP to file a fresh application
under the Code for initiation of CIRP against any third person and
thus, the present application filed without proper authorization
during the filing of the application, was not maintainable. A
subsequent ratification by the SRA cannot cure the defect that

existed on the date of filing.

35. We would discern that this application has been preferred by
Shri Sohan Kumar Jha on 07.11.2023 by the virtue of the Power of
Attorney (annexed at pages 42-58 to the application), granted on
28.03.2023 by the Administrator of the Srei Equipment Finance
Limited Mr. Rajneesh Sharma, prior to the approval of the resolution
plan on 11.08.2023. With the approval of the resolution plan on
11.08.2023, Shri Rajneesh Sharma stood discharged as an
Administrator and simultaneously his authority on 28.03.2023

would have come to an end. Nevertheless, the IMC granted a fresh
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lease of life to all the PoAs granted by the Administrator on
17.08.2023, whereafter the present company petition was filed.
Hence, the same Power of Attorney as on 28.03.2023, will not
continue. However, the IMC through its board resolution on
17.08.2023 (which was issued on 22.08.2023), annexed at pages 57-
58 to the application, has authorized the Administrator to continue
to undertake various activities as are required to ensure the
company’s status as a going concern during the implementation of
the resolution plan which includes the filing of applications for
initiating any litigations pertaining to the ordinary course of

business of Srei.

Conclusion:
36. In terms of enumerations supra, we find that the present

application has been filed without a subsisting valid authorization.

37. In view of the above, the present application is dismissed and
disposed of. Liberty is however given to prefer a fresh application as

per law.

38. Certified copies of this order, if applied for with the Registry,
be supplied to the parties upon necessary compliance with all

requisite formalities.
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I.A. (IB) No. 1268/KB/2024

39. The Corporate Debtor Roadwings International Pvt. Ltd. by
way this application preferred under Section 65 of the I&B Code
against the Financial Creditor Srei Equipment Finance Limited has
sought for rejection of the company petition being C.P. (IB) No.
224 /KB/2023, on the ground that there is no existence of debt and
default as claimed in the company petition and the financial creditor
has fraudulently and maliciously preferred the Section 7 application

for initiation of CIR Process in respect of the corporate debtor.

40. The gist contentions of the applicant (corporate debtor) in this

interlocutory application are, as under:

a) That, the debt and default arisen out of the four agreements
in dispute were settled and paid off by the corporate debtor
and there is no debt and default in respect those four

agreements as claimed by the financial creditor.

b) The financial creditor has preferred the present company
petition on 04.11.2023 through one Sohan Kumar Jha whose
authorization is invalid and ended on the date of approval of
the resolution plan by this Adjudicating Authority, i.e., on
11.08.2023. Thus, the company petition is not maintainable

due to lack of valid authorization.

41. We have considered the rival contentions and passed a

detailed and reasoned order in the company petition above.
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42. In view of such, the present interlocutory application is

disposed of.

43. Certified copies of this order, if applied for with the Registry,
be supplied to the parties upon necessary compliance with all

requisite formalities.

D. Arvind Bidisha Banerjee
Member (Technical) Member (Judicial)

This Order is signed on the 21th Day of November 2024.

Bose, R. K. [LRA]/ Tiwari, V. [LRA]
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