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IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH - 11
IA 397572020
In
Company Petition (IB) No. 266/ND/2019

In the matter of;
Section 9 of the Insolvency and Bankruptey Code, 2016 read with

Rule 6 of the Insolvency and Bankruptcy [Application te the
Adjudicating Authority) Rules, 2016

AND
In the matter of :

R. Tarkeshwar Narayan

/0 Bhri M.V. Rajamani

F/o 44-B, Gayathri Apartment,

Sector-9, Rohini, New Delhi-1 10085 ~Applicant

VERSUS

1. Praveen Kumar Aggarwal
Resclution Professional
906, Tower-A, I-Thum Business Park,
Noida-201301, Uttar Pradesh
Cirp.horizenfEsynergyipe.com ...Respondent No.1

2. Indian Overseas Bank
Yusuf Sarai
C-1, Green Parlk Extn.,
Main Aurobinde Eoad,
New Delhi-110016 ..Respondent No. 2

ORDER DELIVERED ON:. 01.02.2022

Sh. Abni Ranjan Kumar Sinha, Hon'ble Member |Judieial)
Sh. L. N. Gupta, Hon'ble Member (Technical)

PRESENT :
For the Applicant/ Operational Creditor: Aishvary Vikram
For the Respondent/ Corporate Debtor: Ms. Mayuri Raghuvanshi

1A 3UTH A0
4]
Company Petiton [[BY Mo, 266/ N0,;2019



Page 2 of 42

The present application has been filed on behall of the applicant i.e.,

the Committee of Creditors (hereinafter referred to as "CoC") praying therein

to direct the

RP/Respondent No. 1 to treat the claim of the Indian Overseas

Bank/Respondent No. 2 as unsecured financial creditor.

2. Shn R. Tarkeshwar Narayan along with Shri Ashish Kumar Srivastava
and Shri Mahipal Singh have been authorized wvide resolution No.10

approved by

the CoC in its first mesting dated 10/12 /2019 to represent the

CoC severally in any court proceedings in the matter and hence, is
authorized to file the present application on behalf of the CaC.

3. Brief Facts of the case are as follows:

i.

ii.

14 3975 F 2030

Ia

The Adjudicating Authority vide its order dated 08/11/2019
admitted the application under Section 7 af the IBC Code, 2016
filed by the financial creditor / Applicant herein against the
Corporate Debtor, and the CIE Process is at a stage wherein the
Resolution Applicant had submitted its resolution plan to the
Resolution Professional (hereinafter referred to as "RPF,
appointed by the Tribunal, for discussion and consideration by
the ColC. The EF / Respondent No.1l has fled an application
before the Tribunal stating that the sealed cover containing the
resolution plan has been allepedly putted in an alleged fire
incident, at the premises of erstwhile IRP and he is seeking
directions about accepting another set of the resolution plan
from the Resolution Applicant for placing it before the CoC.

That the several meetings of CoC have been conducted by the
RP on various dates (first five CoC mectings by the erstwhile
Interim Resolution Professional / RP, and sixth by the RP /
Respondent No.1l) and Finanecial Creditors i.e. home buyers and
Indian Overseas Bank / Respondent no.2 herein along with

Company Pelton (18] Bo. 266/ K0 G008
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Operational Creditor i.e. Kaveri Sehkari Samiti have filed their
claim with the then Interim Resolution Professional / RP.

iii. That the [IRIDIA Homebuyers Association is the Resolution
Applicant in the CIRP of the Corporate Debtor and have
submitted its resolution plan to the then Interim Resclution
Professional /| RP. Members of the [RIDIA Homebuyers
Association forms major part of CoC along with the Indian
Overseas bank / Respondent No.2.

iv. That it is submitted that the sixth CoC meeting was held on
2707 2020 and till that date the classification of ereditors was
never shared in any of the CoC meetings and even the same
was never upleaded by the then IRP / RP and RP / Respondent
No.l on their online portals, On persuasions by the CoC the RP
| Respondent Mo.1l shared the List of 243 Creditors of the
Corporate debtor in the month of August, 2020, Further, the
said list of creditors shared by the RP/Respondent No. 1 is not
divided into any paticular class of creditors nor does it show
security status of creditors.

v. ‘That on 27.07.2020 [(during the sixth CoC meecting), it was
disclosed that the claim of the Indian Owverseas bank /[
Respondent No.2 is being treated as Secured Creditor. It was
put forward by the respondents that the same is being done in
view of the mortgage towards the loan availed by the Corporate
Debtor from Indian Overseas bank / Respondent No.2 on the
land of Kaveri Sahkari Awas Samiti Ltd, Further, the same has
also been shown as secured in the books of the Corporate
Debtor and charge has also been registered with the Registrar
of Companies,

vi, It is submitted that the credit facility was given to the
Corporate Debtor by the Indian Overseas bank / Respondent
Mo.2 vide sanction letter dated 24713272013 wherein a term
loan of Rs.28.50 Crores (to part finance 780 residential
apartments project "Project IRIDIA" on a 6 acre plot at Sector

14 3078 FI1020
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86, Noida with a total estimated cost of Rs. 210.47 Crores) was
sanctioned in favour of the Corporate Debtor. The Collateral
security was NIL and the prime security for the said term loan
was Equitable Mortgage of 2.3114 Hectare of land and
proposed apartment building to be constructed thercon 23114
S5q. Meters or 27634 Sq. Yards approx. in Khasra No. 123
(1.2780 hectare] and 155 (1.0334 hectare) falling within the
revenue cstate of village - lllahabans, Sector-86, Noida-Phase-
I, Tehsil-Datri, District-GautamBudh Nagar, Uttar Pradesh
owmed by Kaveri Sahkari Awas Samitn Ltd.

vil. That it is submitted that the land wherein the project IRIDIA is
being constructed by the Corporate Debtor is owned by the
Kaveri Sahkari Awas Samiti Lid. and the Corporate Debtor was
the developer. It was agreed betwean the Corporate Debtor and
Kaveri Sahkari Awas Samiti Ltd. that the Corporate Debtor
shall dewvelop the entire project and shall construct 780
residential apartments on the said land of the Kavesri Sehlari
Awas Samiti Ltd. and after completion of the projects, the
Corporate Debtor and Kaveri Sahkari Awas Samitl Ltd. shall
divide the same in the ratio of 64:36.

viil. That in the year 2016, the Indian Oversecas bank / Respondent
No.2 again issued the sanction letter bearing no.
I0B/ADV /45/2015-2016 dated 21/01/2016 to the Corporate
Debtor, wherein the same term loan of Es.28.50 Crores for part
financing 780 residential apartments under project "Project
IRIDIA® on a © acre plot at Khasra No. 123 & 155, project
IRIDIA, Tllbans village, Sector-86, Tehsil-Dadri, Gautam Nagar,
Noida with an estimated cost of Rs. 212.86 Crores in name of
the Corporate Debtor. Again the Collateral security was NIL and
the prime security was Equitable Mortgage of developers share
(64%) of residentially converted land and proposed apartment
building to be constructed thereon in 23114 Sq. Meters or
27634 S5q. Yards approx. in Khasra No. 123 (1.2780 hectare)

Y
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and 155 {1.0334 hectare] failing within the revenue estate dif,
village — Sector-86, Noida-Fhase-11, Tehsil-Dadri, District-
GautamBudh Nagar, Uttar Pradesh owned by Kaveri Sahkari
Awas Samiti Ltd,

ix. This Sanction Letter served by the Bank 1s =signed by the
Corporate Debtor, Guarantors (proposed in 2013) and Kaveri
Sahkari Awas Samiti Ltd in token of their consent to change in
terms and conditions through this letter. It is thus binding on
all concerned parties,

X. The Corporate Debtor at no peint in time was the owner of the
land wherein the project IRIDIA was being developed by the
Corporate Debtor. Further, though the erstwhile [EP confirmed
in the second CoC meeting that the custody of the land
pertaining to ‘Iridia’ project had been taken by him, it was later
on found that the possession of the land is with Kaveri Sahkari
Awas Samiti Ltd. It is submitted that even the RP / Respondent
No.l in the sixth CoC meeting dated 27/07/2020 have
categorically recorded that “the committee noted that the Kaveri
Awas Sahkan Samiti — the land owner is still in physical
possession of the land in spite of its claim having been
admitted”.

#i. That it s submitted that the Indian Overseas bank /[
Respondent No.2 herein had alse approached the Ld. DRT,
Delhi against the Corporate Debior under the SARFAESI ACT,
2002 and the documents filed by the Indian Owverseas bank /
Respondent No.2 find no mention of the Guarantee Agreements
and further the Equitable Mortgage, as mentioned under the
sanction letter dated 2471272013, created by the Kawveri
Sahkari Awas Samiti Ltd, was not supported by Guarantee
Agreements. It is further submitted that even during 2013,
when the credit facility was advanced to the Corporate Debtor,
no consent had been taken of the allottees for the mortgage of
the property allotted to them and no mortgage could have taken

14 3975, I020
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place as the Corporate Debtor had no immovable property in
his name and it was only due to the said reason, the Indian
Owverseas bank [ Respondent No.2 issued fresh sanction letter
dated 21/01/2016 |[wherein the prime security to the term loan
was changed to "Equitable Mortgage of developers share (64%)
of residentially converted land and proposed apartment
building to be constructed thereon in 23114 Sq. Meters or
27634 Sq. Yards approx, in Khasra No. 123 (1.2780 hectare}
and 155 (1.0334 hectare) falling within the revenue estate of
village-lllahabans, Sector-86, MNoida-Fhase-1I, Tehsil-Dadri,
District-GautamBudh Nagar, Uttar Pradesh owned by Kaveri
Sahkari Awas Samiti Ltd." from earlier "Equitable Mortgage of
23114 Hectare of land and proposed apartment building to be
constructed thereon 23114 S5q. Meters or 27634 Sg. Yards
approx. m Khasra No. 123 (1.2780 hectare) and 155 (1.0334
hectare) falling within the revenue estate of village-lllahabans,
Sector-86, Noida-Phase-1I, Tehsil-Dadri, District - Gautam
Budh MNagar, Uttar Pradesh owned by Kaveri Sahloari Awas
Samiti Ltd.".

That the Indian Overseas bank / Respondent No.2 purposefully
released the equitable mortgage created by them in the year
2013, on the share of Kaveri Sahkari Awas Samiti Ltd. on the
land and the proposed apartment building te be constructed
thereon, knowing fully well that the said equitable’ mortgage
could not have been created.

That in wview of the above, the applicant vide email dated
06/09/2020 to the RP |/ Respondent No.l explained that the
claim of the Indian Overseas bank /[ Respondent No.2 cannot
be treated as secured, despite it having been stated in the
balance sheet dated 31/03/2019 pertaining to the Corporate
Debtor states that the loan was secured by equitable mortgage
of immovable properties of third party. It was elarified that the
said balance sheet dated 31/03/2019 of the corporate debtor

1A 3975 /2020
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shows zero immovable property, Therefore, no equitable
mortgage of the immovable property of the Corporate Debtor
could have taken place. Therefore, the claim of the bank could
not have been treated as Secured.

The RP / Respondent No.l on 08/09/2020 while replying to
the said email dated 06/09/2020 with regards to the treatment
of term loan by Indian Overseas bank / Respondent No.2 as
unsecured has sugpested that the same is factual and legal
issue and could only be decided by the competent court.

From the above reply dated 08,/09/2020, it is clear that the RP
/ Respondent No.1 is unable to take decision as to whether the
claim of the Indian Owverseas bank, Respondent No. 2 be

treated as secured or unsecured,

4. Respondent No. 1 in its reply dated 04,.01.2021 has contended that:

i

14 3975, 3020
in
Cosnpany Petd

The Respondent No.l has prayed to decide as to whether
Indian Owverseas bank is a secured creditor or an unsecured
creditor as the said question is beyond the powers of the
Answering Fespondent being a Resolution Professional.

The Applicant has filed the present Application apainst the Ex-
Resolution Professional of the Corporate Debtor ie. Mr.
Praveen Kumar Agarwal. However, the Committee of Creditors,
on 04.10.2020 passed a resclution appointing Mr. Anil Tayal
as the Resolution Professional for the Corporate Debtor in
replacement of Mr, Praveen Kumar Agarwal and thereafter,
filed an Application for approval of the same before this
Adjudicating Authority and the Adjudicating Authority vide
Order dated 16.10.2020 allowed the Application and directed
the Ex-Resolution Professional to handover all the records and
documents to the newly appointed Resolution Professional
within a peried of ten working days.

thon (IR Mo, 256 /MND201S
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That while perusing the documents of the Corporate Debtor,
the Answering Respondent observed that Indian Owerseas
Bank ie. the Respondent No. 2 has submitted a claim of Rs.
36,15,88,929/- which has been admitted provisionally.
Further, the said claim of the Respondent No. 2 has arisen as
a result of a term loan of Rs. 28.50 Crores sanctioned by the
Respondent No. 2 to the Corporate Debtor on 24.12.2013, Tt is
submitted that the Respondent No. 2 started disbursement of
the loan on 28.12,2013, which is as per the Statement of
Accounts. The last disbursement of the loan amount was
made by the Respondent No, 2 on 30.12,2015, on which date;
an amount of Rs, 21,88,69,219/- was outstanding in the loan
account, The said loan facility was secured,

The term loan of Rs. 28.50 Crores was payable in 18 monthly
instalments of Rs. 158.33 lacs each after an initial holiday
period of 18 months from the first disbursement. As the first
disbursement was done on 28.12.2013, first instalment of Rs.
158.33 lacs was due on 28.06.2015. But the Corporate Debtor
did not make payment of this or subseguent instalments.
Therefore, after passage of 90 days from 28.06.2015, i.e,; on
28.09.2015, the loan account became NPA.

That pursuant to the above, the loan facility was reviewed by
the Respondent Mo. 2 vide its sanction letter dated 21.01.2016
and the security of the loan was changed.

That it 18 further submitted that in terms of this revised
sanction letter, which has been signed by the Respondent no.
2 and counter signed by the Corporate debtor and M) s Kaveri
Sahaltari Awas Samiti Ltd., the collateral security for the loan
15 NIL and the only mortgage proposed is future 64% share of
the Corporate Debtor in the land and building.

That the amount of outstanding loan to the Respondent No. 2
is Rs. 26,85,24,621/- in the balance sheet dated 31.03.2019,
hence, the Answering Respondent has provisionally admitted

Company Petdticon (1B Mo, 206/N0 2019
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claim of Its. 36,15,88,229 /-, The said loan facility is claimed to
be secured by eguitable mortgage of immovable properties
belonging to the company & Kaveri Sahakari Awas Samiti Lid.,
and personal guarantee of the directors & Kaveri Sahaltari
Awas Samiti Ltd. in the balance sheet. As there was no
immovahle property of the Corporate Debtor as per the
balance sheet, no equitable mortgage of its assets was
subsisting as security to the above loan.

viii. Further, based on the records available with ROC, it can be
observed that, one charge for Rs. 28.50 Crores 15 registered on
28.12.2013 in favour of the Respondent No. 2, on the
immovable property or any interest therein. Howewver, it is
pertinent to mention here that no specific immovable property
belonging to the Corporate Debtor has been mentioned in the
said document.

ix. It is further submitted that after the loan facility was reviewed
by the Respondent No. 2 wvide its sanction letter dated
21.01,20156 and the security of the loan was changed, as per
the ROC's website, the charge registered with ROC appears to
have mnot been modified. The Answering Respondent has
sought for clarification regarding Creation/Modification of
Charge in the year 2016 from the Respondent No. Z.

%. That the Respondent No. 2 vide email dated 22.12.2020, after
several follow ups from the Answering Respondent, has
informed that the charge created at the time of sanctioning the
Inan facility in the wyear 2013 is continuing and the
Respondent No. 2 has exclusive charge on the immovable
property (land and proposed apartment building to be
constructed), hypothecation of stocks and entire receivables
pertaining to the project and entire fixed assets of the
company including Plant and machinery.

. That it is further submitted that in terms of this revised
sanction letter dated 21.01.2016, which has been signed by

1A 3075 2020
In
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the Respondent Neo. 2, and counter signed by the Corporate
Debtor and M/5 Kaveri Sahakari Awas Samiti Ltd., the
collateral security for the loan is NIL and the only mortgage
proposed is fumre 649% share of the Corporate Debtor in the
land and building.

The resolution professional has no power to adjudicate upon
the validity and quantum of the numerous claims made before
him/her for the purpose of admission and rejection, The
Answering Respondent referred the judgement of Hon'ble
Supreme Court in the matter of Swiss Ribbons Pvt. Ltd. v.
Union of India (Writ Peition [Civil) No. 99/2018}) and in the
matter of Committee of Creditors of Essar Steel India
Limited vs. Satish Kumar Gupta & Ors. (Civil Appeal No.
B8T66-67 /2019 and other petitions).

The verification of charge of Indian Owverseas bank/
Respondent Mo, 2 as a secured creditor or unsecured creditor

is beyond the powers of the Resolution Professional.

Reapondent No. 2 in its reply dated 23.10.2020 contended that:

1.

i,

.

oA 3ETE 200
in

Respondent No. 2 is a body corporate constituted under the
banking Companies [Acquisition & Transfer of Undertakings)
Act, 1970 and is the nancial creditor of the above named
corporate debtor and is a member of the CoC as well.

The corporate debtor namely Horizon Buildcon Private
Limited is engaged in the business of real estate and other
allied activities had availled a credit facility in the nature of a
*Term Loan" from the respondent No. 2, which was secured
against collateral.

Security interest was created mn favour of the respondent no.
2.

The corporate debtor was the developer of the residential
project namely "Project Iridia®, which was being developed

Company Petdtion (18] Mo, 288 /ND J201%
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over the land situated at "2.31 14 Hectare/5q. Mtr. Of Land or
27,634 sq.yds. approx in Khasra No. 123 & 155, lllahabans,
Sector 86 Noida, Dadr District’ (hereinafter as 'The Property')
owned by Kaveri Sehkari Awas Samiti Ltd, While availing the
credit facilities, equitable mortgage over the said land was
created to act as 8 prime security for securing the term loan
facility availed by the corporate debtor from the Respondent
No.2 in the year 2013,

The Samiti [owner of the equitably mortgaged land) and the
corporate debtor (developer) had entered into a Collaboration
Agreement dated 28/08/2012, It was apgreed in terms of the
said agreement that corporate debtor and the Samiti would
collaborate for development, execution and completion of
work of construction over the said land owned by the Samiti.
As per Clause 7 of the said Agreement, it was agreed between
the parties that, "the corporate debtor having 64% share on
the entire built up area of the said land along with
proportionate undivided, indivisible or impartially nights on
the said land underneath the said complex and proportionate
parking in the basement".

The Samiti also executed a Power of Attorhey dated
28/08/2012 to sell flats in favour of the corporate debtor.

The corporate debtor availed the Term Loan to part finance
780 residential apartments in “Project Iridia” on a 6 acre plot
at the aforementioned Property with a total cost estimated of
Rs. 210.47 Crores vide Sanction Letter dated 24/12/2013,

inter alia, on the terms set out therein:

Sanction Letter Dated 24,12/2013
SN | Facility Amount | ROI | Becurities
1. |Term Loan |Rs. Base i. Equitable Mortgage
For part | 28.50 rate + of 231149
financing Crores 5% l.e. Hectare/Sq. Mtr. Of
1A JaTa 2020
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780 {Fresh) fel Land or 27,634 sq.
residential 15.25% yds, Approx in
apartments p-a. Khasra No. 123 &
in “Project 155, Nlahabans,
Iridia®™ on a Secctor 86, Noida,
6 acre plot Dadri District
at Sector ovned by Kawveri
86, MNoida Sehlkari Awas
with a total Samiti Ltd,
cost i, Recevables and
estimated of stocks pertaining 1o
REs. 21047 project and;
Crores. iti. Charge on &
BECTOW operating
cash flows from the
project during the
tenor of loan.

In terms of the aforementioned credit sanction letter, the Term Loan

Wil

14 39751020
1

gsanctioned in favour of corporate debtor by the Respondent
was secured by way of primary security.

That the said term loan availed by the corporate debtor was
secured by creation of equitable mortgage over the Property of
the Samiti. It was pursuant to the same, the Samiti issued a
letter of confirmation dated 30/12/2013 to the Respondent
No.2, stating that it had deposited with the Respondent No.2
all documents pertaining to title immovable and moveable
properties owned by the Samiti. It was stated in the said letter
that the same was being done with intent to sccure the
repayment of the Respondent No.2 of money that are due and
shall from time to time or at any time or any time from
corporate debtor, The Samiti had also executed a F-111 dated

Company Petition (LB} Mo, 386/ ND 2089

\




1.

Page 13 of 42

28/12/2013 extending its guarantee towards the repayment
of amount in default by the corporate debtor.

That the corporate debtor also executed a Loan Agreement
dated 28/12/2013 with the Respondent No. 2 wherein, as
regards the security for repayment in favour of Respondent
No. 2.

That on the same day, the corporate debtor also executed
Letter of hypothecation dated 28/12/2013 for hypothecating
the Machinery/ Goods/Book Debts called as "Secunities’ to
gsecure the aforesaid credit facility availed by it in favour of
Respondent No. 2. Thus, the Respondent No. 2 holds the first
charge over the same and is secured to the extent of such
hypothecated machineries/ goods/book-debts etc.

That the corporate debtor had also created a charge on the
entire assets of its company (movable/immovable) and the
same is duly registered with the Registrar of Companies on
281272013, bearing charge 1D} No, 10472888, The creation of
said charge confirms the financial borrowings of the corporate
debtor along with ereation of secured interest by way of
equitable mortgage of the said property, hypothecation of
machinery/ hook debts etc in favour of the Respondent No.2.
Subsequently, upon the request of the corporate debtor for
revicw of the Term Loan, the Respondent No.2 issued a
reviewed Sanction letter dated 21.01.2016 to the corporate
debtor by sanctioning the following eredit facility:

Sanction Letter Dated 21/01/2016 |Reviewed)

SN | Facility Amount | ROI Securities

1. Term Loan Rs, Basge iv. Equitable
For part | 28,50 rate + Mortgage of
financing Crores 5% i.e. developer’s  share
780 (Fresh] @ {64%) of
| residential 14.70% residentially

LA ST 2020
In
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| apartments p.a. converted land and
in “Project proposed apartment
Iridia®™ on a building to  be
6 acre plot constructed thereon
at Bector 2.3114 Hectare/Sq.
26, Noida Mtr. Of Land or
with a total 27,634 sq. yds.
cost Approx in Khasra
estimated of No. 123 & 155,
Fa. 212.86 Mahabans, Sector
Crores, B6, Noida, Dadri

District owned by

Kaveri Sehlkari

Awas Samiti Led.

v. Receivables and
stocks pertaining to
project and;

¥l Charge on &

E5CTOW operating

cash flows from the

project during the

tenor of loan.

In terms of the aforementioned credit sanction letter, the
Term Loan sanctioned in favour of corporate debtor by the
Respondent was secured by way of primary security.

Xili. It is submitted that the bank- Eespondent no. 2 continued to
hold equitable mortgage over the corporate debtor's share
being 6€4% of residentially converted land and proposed
apartment building to be constructed on the land of the
Samiti in Sector 86 Noida, Dadri District owned by Kaveri
Sehkari Awas Samiti Ltd. The loan was at time availed

apainst collaterals mentioned hereinabove. This is supported

LA 3972020
Ini
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firstly by, execution of the Collaboration Agreement dated
28/08/2012, wherein it was mentioned that the corporate
debtor and the Samiti would collaborate for development,
execution and completion of work of construction over the
said land owned by the Samiti. It was specified in Clause 7 of
the said Agreement that the corporate debtor is having 64%
share on the entire built up area of the said land along with
proportionate undivided, indivisible or impartially rights on
the said land underneath the said complex and proportionate
parking in the basement. Secondly, by execution of Power of
Attorney dated 28/08/2012 by owner of the Land Samiti to
sell flats in favour of the corporate debtor. Thirdly, by
creation of a charge on the entire assets of its company
{movable/immovable) by the corporate debtor and the same
being duly registered with the Registrar of Companies on
2871272013, bearing charge 1D No.10472888. The creation
of said charpge confirms the financial borrowings of the
eorporate debtor along with creation of secured interest by
way of equitable mortgage of the s=said property,
hypothecation of machinery/ book debts etc in favour of the
Respondent No2. Lastly, by the execution of a reviewed
ganction letter dated 21 /01 /2016 on the request of corporate
debtor by the Respondent No.2, where the repsyment of
Term Loan was primarily secured by the Equitable Mortgage
of developer's share (64%) of residentially converted land and
proposed apartment building to be constructed thereon
2.3114 Hectare,/Sq. Mtr. Of Land or 27,634 sq.yds.approx in
Khasra No.123 & 155, [llahabans, Sector 86, Noida, Dadri
District owned by Kaveri Sehkari Awas Samiti Ltd.

In order to ascertain that who can be termed as a secured
creditor under the code, Respondent No. 2 referred the
definitions of *Creditor®, “Debt”, "Property”, “secured

creditor”, “security interest" as provided under Section 3 of

Company Petition |[H] Mo, 266/ ND 3006
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IBC and definitions of “financial creditor”, “financial debt” as
provided under Section 5 of IBC.

Respondent No. 2 also referred the Judgment of Hon'ble
Supreme Court in the matter of Annj Jaln vs. Axis Bank
Limited and Ors. (26.02.2020-8C) MANU/SC/0228/2020.

Resolution Professional has rightly admitted the claim of
Regpondent No. 2 & rightly classified it under "Secured
Financial Creditor” category.

Respondent No.2 being the rightful secured financial creditor
of the above named corporate debtor and upon default
committed by the corporate debtor in repaying the credit
facilities availed by it had filed a section 7 Insolvency Petition
bearing CP (IB] 1857/ND/2019 before the Bench-V of this
Tribunal, wherein notice to the Corporate Debtor was issued
on 20/08 /2019. However, another petition filed by the above
named Applicant on behalfl of Homebuyers of the Corporate
Debtor was admitted and accordingly, the same was brought
to the knowledge of the Bench and vide order dated
15/01/2020 the Bench-V was pleased to pass an order
granting liberty to the Respondent No.2 to file its claim with
the [EP of the corporate debtor. Accordingly, the claim was
filed by the Respondent No.2 on 17.12.2019 before the IRP of
the corporate debtor and the same was admitted to the tune
of Rs. 36,15,88,929.00.

That it is submitted that the Applicant has erronecusly and
mischievously disputed the status of the Respondent no.2 as
secured creditor under the Insolvency and Bankruptey Code
2016 and also under the SARFAESI Act, 2002. The creation
of equitable mortgage by the Samiti in favour of the
Respondent No.2 for securing the loan availed by the
Corporate Debtor is supported by the letter of confirmation
dated 30/12 /2013, The Samiti had deposited the title deeds
with the Respondent No.2 pertaining to the ecquitably

Company Petition [15) Mo. 264 /W0 /2019
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mortgaged property owned by the Samiti. It was stated in the
said letter dated 3071272013, that the deposit of the
documernts was done with the intent to secure the repayment
of the Respondent No.2 of money that are due and shall from
time to time or at any time or any time from corporate
debtor. Further, the Copies of credit sanction letters dated
24/12/2013 and 21/01/2016 bear the signatures and
stamp of the authorized representative of the Samiti, which
shows due acknowledgment on the part of the Samiti.
Moreover, the Samitl had alao executed a Eevival Letter dated
03/08/2016 acknowledging its liability towards the
repayment of the loan to the Respondent No.2 in its capacity
as the gpuarantor,

Respondent No. 2 is a secured creditor under SARFAESI Act,
2002,

The loan account of the corporate debtor was classified as a
Non- Performing Asset (NPA) on 31 /03/2017 with effect from
31/10/2016 as per the internal puidelines of the Respondent
Ne.2, in consonance with the guidelines laid down by the
Reserve Bank of India. Since the Corporate Debtor did not
make any attempt to either regularize its accounts or repay
the outstanding dues, the Respondent No.2 was constrained
to take steps under the SARFAESI, Act 2002 for the
enforcement of its secured asset by issuing demand notice
ufs 13[2) SARFAES] Act, 2002 dated 19/05/2017 to the
corporate debtor.

That the Respondent No. 2 has filed an OA No. 788/2017
titled as “Indian Overseas Bank v, Horizon Buildocon Pvt Ltd”
before the Debts Recovery Tnbunal and the same has been
procecded ex-parte against the corporate debtor and its
guranators and is at the stage of [inal disposal.

That in the Affidavit of Reply dated 12/02/2021, the
Respondent No. 2 has referred to the judgment of Hon'ble

Company Fetition [1B) M. 366/ ND 1015
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Supreme Court in the matter of Anuj Jain vs. Axis Bank
Limited and others (2020} & 3C 401 and in the matter of

Bikram Chatterji vs. Union of India (2019) 19 SCC

161 and

the judgment of Hon'ble Gujarat High Court in the matter of
State Bank of India vs. Kusum Vallabhda Thakkar 1991

(SCC online Guj 14).

That the applicant has filed the written submission and scanned copy
15 reproduced below:

The present applicatinn heimg 1A Mo, 39752020 has been filed by the Applicont
bvetiore this Tem'ble Trdbunal to disect the Resolutans Professional (“RP") o et
e claunis of dinn Overscas Bunk {“T0B") ax umsecional 2nd o treal W08 a5 a0
ungecuted finamcial credior, jin Pe. 11, Application],

The present writhen argnments intend to address tao mssies: (1) the Applicant bas
tlie fogps siwnilf 1o present ths sopheaton befors this Honble Tnbunal: (i) the
claims of 10B s of w wsecured fmusoial eoeditor. The Apphicant for the sske of
boewity has nol repezned the Baces Jeading to the present Applicafion nad craves lenve
1o refir and rely an the coatents of the pieadings filed before 1his Hoa'ble Tribunal,
bowever, for the purpose of the present witien submesdnn, the Applican) e
ponined ouf relevad Bels snd nade ol miemce W e ety stied in the
pleadmgs for the saks of conmpleenes.

The Applicant has the foces stanedi to present (his application,

3

11 is submitzed that the Applicast wes sppointed 35 ‘the mpreseniative for the
prrprec of represeniing the Cammittee of Crediors for any legal proceeding of any
ot/ Trhanaf that will regaeive the presence of members of Conmitee of Credunors
it the mearttew of Morizoor Susldcon Privade Linited" by Resolition 10 peased i e
1 Committes of Crediturs ("CoC™) Meuting held od 10,12 2019, [See Complinnce

I 0TS 202l
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[rs

AlMidanid dr. DLOZ.3EL, {1 Pp. 38| Toe eonid reenlming was E TR |:|'|.' 1 0%
mgmher of B (ol a4 n 100122010, [See Complance Affdavit di, (05,2021,
im! T, 40|

Tt i sasbunitied thavi the enfidity af this rasolimion = mol alfecied by he isclusion of
1O inta IJIEfIﬂC.?HHI‘nE 17 CelC mezétimp, s per Rude 12 [3] of lasclyency anid
Banknuptey Bowd of 1irla [Insohxney Rieelution Process fur Caoponnie Persmas)
Regulatmn, 016, (3000 Begpelatinns ) [See Hule 12(3) of 2OEE Regubitions].

Lven mtherwise, 10 nfter begoising o pental Col’ ks ot proposcd any resalution
lii i |2t 9 meetoage of Col' meedings Beld afier the |7 {nd meiing dessbiing or
ahjecting the enpwcity nf e Applscaar us reprse The Cal?,

Mureovar, i the Raply fled o the preseat opplicaion, TOR has nel raised oy
ohjection nn ke decner sy of ihe present Apedeant o reresnl the Col hefiore
thig Hor"hlé Trihunal. [See Pg. 123, TOB Reply| On the comrry, [0 in1is para-
wiwe reply g simed than the Apphize vepreasmiimg the CoC & o meer af record
[See Fum 1fp Pg. 22, 1O Reply] Thisefure, no ehjeziion bis been ratind by 108
in this regard,

Without prgjudice to e efurcsaid, it i further ssbmitied for the ssle of argume
fhrat. Al indarens prisciples under e bimsohvessy dnd Bukeugicy Code, 2000 a5
ienlilimd b Ihe Hon'hle Suprems Cour i the jadpmenl ol Cwivmiini of Creaiters
of Eur Mrgof faadts w, Satiak Keavar Gupte & (s, (3920} B 500 33, recognises
thal equilahle freaimess is in b provided 0 similily silised crediion. wdgmeni
smnexed] The BIY  the Information Memnmedum by recognising the clams of
I0E es secored creditors, whach in face, hes no securay hienes oo e aels af
F.ﬁyﬂi‘ﬂhill M. 1, kar disgrimmaled berwe=n same clags ol erediips | F} M,
Complisngs AGdai] 15 hg el of B08 one iealed o secured, il beads 1o
dscriminalion vis-fevis ihe Applicant and ofber s by siomen s by,

In view olthe afmomnd, de Applicaze even ke s individe| cagacey as o Finsneal
Crsitor auil  memsbey of Coll g thet Mscve sivnall b prsns thiss spplication befire
e [Jon bl Tribunsd

It iz Forther ssbmitted ts dhe BF has wot pot the: Besolution Ples sibmived by
IRIDTA Hiome Bayers Assecialion novole Before the members of Col”, on ihe
groand that the exid Reenliting Pl consldes (he cliars of 808 o5 ursecured

Company Palitiea (1B Mo, 256,/MD2019
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ereditors. As parthe BF the said Resalution Plan is o viclmion of Section 3002 oy
Section A4} v Sectian 53 of the 1B, In view of (ke aforesaid, the decisian of
thas Flom “hle Tridumal oo b prosens sppleation (g ol immenss imponinnce

I B s sebmined thin this Hon'be Tribuiml has e juisdicion o decids ihss
mpplication urder Section 60(5)(c) of IBC. Section G3Nc) provides that the
Hen'ble Tribunal cam ducide oy qoestion of privaitivs ar any quesiion df few ar
Sogd, artaing ot of av i reforion 16 the dnsolvency resohiion or Squildaion
procesdings of the corperare dehtor or corparcie pevsow uncer thix code. ™ Tn his
regand, il @8 sulasiinedd that the Hi'blo Suprenss Counl in a mecenl judgpmeit of
Olufarmd Do Viluy Nigesi Lisited v Adwld Glupla & (v, 2021 SCC Osline SC
194, bas interpreted the berm 'ansing omt g, ‘i refafton &0° s beving a very wide
niparl el has hedd e ischede all questions which are reloied 10 corpomte
insalvenoy [ucEss i be wilhin the junsdiction of MOLT, |Judpment snnexed|
Muoreower, the desisian af the MOLT i this regand will be an sxjuaitorinl exerclse
e it @ adversanial cuencise.

Lh. I wiew of the aftresaid submissions, the Applecan submis that i has the feews
arcndi 1o present this spplicazion befars this Honbée Tribunnl and this Hono'ble
Tribumal has the junsdicton g decide the present applicalon.

108 & a umsscured craditor

TE Wois swbmened thn WO by sanesion letter dared 34, 12,3003, sanctioned & ferm lasn
of Rs. 2850 Crores in frvousr of e Corporate Debtar, The Collaeal secudoy under
ther Samiction ledlar was MIL aid the prive secusity for b sabd boan was an aquinaile
meapgnge of 231 14 kecores of Engd Rdlimg within the revenue estele of vllage-
IHakalyars, Sectur-B6, Mosda Phase-11, Tehsil-Dadric Digine-Ciautarm Budh Mapar,
Liiinr Paodcels owened by Kaven Saldean Awns Samili Lid [“Lasd™]

13. This Land was owied by Kaven Sabikarl Awss Soidi Led ond the same is
neknoowledged in e Saection Letier, |See Sonction Leter di. 24122002 & Pg.
&1, Bee sppeeifleally Pp. &5, TOR Repldy] The repayment lerm Far Bs. 28500 Cr was
I8 mwnithily instalmenrs of Ba. 158,33 loes each ofier an inivial bolidey pericd of 18
mimths o the fimd disbusesmenl, (Sce Pp 65, 108 Reply] The tom lian
uproiioent alio provides [of the soms amangeed, |Soe Pp 82, 1O0 Reply]

14 Az per the Sivhes Repont filed by the BP, i 2 clear, thar the frst dighursemest was
done on ZHIZE0E3, and dhe first sscalment of Rs, 138,33 lacs were duc on
TR0GIA0NS, Howewer, e Componibe Debdor dad not make paymest of (his of

z 20T Fa020
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subsequend instnlmesis. Therefore, after prssage of S days from 28,06 200552, on
28.00.301 5 the loan account beeame MPA, | Pg. 3, RP Status Repart]

15, Inwiew of the sforesaid, it is sebmitied thet 25 per Amicle 137 of the Limitation Act,
1963, the persol of limitation o appesach bedoae this Hon'blo Court uider Section
Y ar hefare for Gliog clsinis befare the BP came oom esd an 2800201 8, Therefare,
100 canuo rely upon the Sapction Letter di. 24, 1222013 for claiming Wsell o boa
Secursd credisar.

B, [n this poprd il 5 furiber sobisitied thil as per the judgment gassed by the Hon'ble
MCLAT in ¥, Pudwakunrer v Staeied Ao Mabilzativa P (LA8F), 2020
FCC OnLime NCEAT 417, the dale of NI'A is the anly crocial dabe for compuiiog
ihw limication pessd for application under Section 7 of 18C, The Hoa'ble MCLAT
i kb afpresnid judgneses hes faher held tan an neknewlesdgmen of defl in the
Balsnce Sheet! Anmml Retum is irmelevan) for compating che penod of limitation
[Hiailgiwent anneseil] b view of the aloresaid, OB cammod rely s the parboalars
ol the loan mentionzd im the Balance Slee) of 1he l!'.'nrpnrnl.e Drel=ar.

1% Morsaver, ihe pforesaid charge B froms of equitable wmongage wis not creasd on
the immnaveable property of the Coporate Deblor [Respondent Mo, 1] bt an
imimgvealsle propeny belonging 1o e Scciety M Kavert Snhaker Awas Samii
Lad, The RF in this regand swios the no immoveable property was wilh the
Corpodie Debrar as per the balemee thea, The RP fieher states thar the Corporate
[Deheor does not cvn any imminvenhle propeny [Sec Farn 3100& Pg. 4] Therefone,
the clarge crealed oo pragery of a llird party cannod give [05 the stabus of secured
fepnzial evediior agniesi the Corporste Diebicor e, Respooden) Mo, 1,

I8 Tnoview of 1be aldeesaid, the clmms of [OB u-'l"l'n:ing n secured fmenzial ereditor
withot any merit, beemsge (i) 8 o barred Lo Bmitang (5§ 06 ersated on the
immpweshle propedy belonging o o third pary,

1%, In ihe comexe of the Fresh Soncion Legier dased 20001, 2016 j@ Pg, 16, 0B
Reply. i is sidhmiied that the eqiinable medgape was never created on developer's
share (54%) of residbenttally comveried lanil o proposed spaatment budlding 1o
cordiructed oo the land owned by B Eaverd Sahkari Awas Samdli Lid and was
mwever mepialered with the Regiizar 6f the Compenics. MOB hrs pot Bled any
docunyerd 1o show tha the charge was crealed persunnt io Sanction Leiter dated
21002006, and b8 even glseered. O the eomirasy, the dotumenta on pecend,

1A 3aTS 21020
I
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whearly shows ihni the chinge aripsilare vide Saneiiom Leites dated 300102006 v
meavor ghiber aresod ar fegisered.

T is daliibilenl ithel ox per C'mrmlni—:l. Moot T, Secrien 7T {1} speaifNaaly rexquires
noy charge created an o prapesy o be regiikored weith dhe RO Bren an soguiinbils
mangige crented by depomit of title doods 2 gluo regoired @ be regintered. |Seo A,
Ramakyni Gukle to e Compaaics Act, 16 Editlnn, 2004 Tho affeot of juane
registrnlion - of clange s prawided wndar Sectives TTAL  [Melevomi Seciloms
vk pir el

T SFupreaig Coun in e judpniconl o G0 uma' Yubene! Ciax Corpenaifon v Celwr
Eigpardebeedvar aff Awebdcn ARy Covagan fwiibid e §he, [ B01 8] 8 500 380, in the
comival of Saeticn 1258 of flie Cormposice Ac, 10588 {adbick M pard sanieeia il
Footian PP ool Crmipaniey Acy, 200 0 bas Bald chnn 178 olinge s ned réegistered with
FLLHC, e ruiwd el s sddared ovsditer as an anascured oreditar, Mudpnsent Anmesed)]
Flemee, tho cimizn of IO i af st oF B iEsegaied credilern.

Li 1w suthemidtec] iNiai dhe Appliome chaims el oo Squialds riga s wean cresibesd
prarFiming 1o Banctien Lolizy daled 21.00,1054 ns 5 Tresh ane. begause the dale of
srmmursssan] o repapmae s 3 NS0 G |See G Py 101 Hercs, tha claln ol
IHE gligé e Sonceion Lotter daced F1L.400 2016 i & revieod Sancelen Letter in
samplaly haseless.

Winlerin prejuslive o e alkoessid, cven ssapuming thel thy sopifoble mempsge
atipralatod by 1C00 vide s Sanotson Letter dated 21.0| 20060 i n roviesd or modified
whirges, still wder Secbizn 79 of the Compuinies Aot 2003, (he same iy alsa reguired
to e rugistarel wivh shig RO, This eilocl of non=registration af mwdiled ar resvised
chorge hns the sume affost e wndey Seclon 730 oF the Cenmpuiics Ack, 2003,
| Rilawiinn Secdiime Ammeaed |

I wioss ol fhe @horesakl, o s sobunsited ilms the prescom Applicony hag ohe foous
Fivanell o perawent thie applicsion, snd thie Woe® be Trilanol, b viee of the nfoceanid
mlany s, Slosalld deglase he steios ol 1O o umscoaced enmlinr i i perasent

CiEE.
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7. That the applicant has also filed an additional written submission

and scanned

F R L= I L

copy is reproduced below:
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W F OF THE APPLICANT/PETITIONER

I The present Written Submissions are filed on behalf of ApplicantPctitioner in pursuence of Ouder daled
(M. 10302 pessed in Ghe application, ie., 1.A- No. 397572020 (~Application™) filed by the Appicant before this
Hon'ble Tribemad 1o direct the Resololion Professional *RF7) to treat the claims of Indsn Oversess Bk
(“IOB™) us of o unsecared credsor. [ Pg. 11, Application)

1 Belure adverting o the wrillen submissions, the Applican! briclly vutlines ondy the relevant facls leading to the
peesenl applacation and nequired for acjudication of the present Application as under: -

[tz Particlar
BOR2002  Collaboration Aprocsent dased 28.08.2012 executed between Eaven Schian Awas Samiti
(“Samiti~| 2d Horon Buildoon Pyi L (“Carporate Debtor”™ or “CD7) |@ Pg. 36-55,
108 Reply| for constrectian of residesvial apartment an the [and belonging to Samili. On the
sume dlste, @ Power of Allomey (“PoA") was issucd by Samiti in favour of CD, |@ Py, 56-
60, 101 Heply|

W12.2003 OB provided » boan facility 1o CO purstasd 1o o Credil Sanction Letter dated 24.12.2013
{“First Sanction Letier™). [& Pg. 61-74, HIE Reply]

A28 Supporting documents executed s provided by Samth and CI(CD acting 55 Mo hokder of
Samti). i@ Pg. 75-80, 108 Reply|

N13-2006 OO defauticd in repmyment of the loan nmournl, |& Pg. 3, RP" Status Report]

OG0B wodified the First Sasction letter by wiy of the Sanction Letter dated 21.01.2016 andfor
execulod & frech sanetion letier (“Second Sametisn Latter™) @ Pg. 108-113, 108 Reply| No
documents were provided by Samiti or CO during the excoution of the Second Sanction Letter.

20 This Hon'bke Tribumal accepted the Petition filked by the Apphcant Iﬂﬁiﬁﬂdﬂ:iﬂﬁﬂhﬂy
resalution proess agaimst the CD and inposed o mormtonsm on the assels of CT.

10122019 The First Commitiee of Creitors Mesling (“Col Meeling”) takes place whesein the

Applicast 15 appomited as an authonized representative to repecsent the CaC. gt Pp. 38,
Compliance Affidavit de 02,03.2021 filed by Applicant]

17072000 The erstatuile BP did not share the infarmation memoranchim with e CoC members. In the
* CoCC Mecting, the erstwhile RP slated that the haims of 10B have ben ireated & of 2
secured credifor,

0609.2020  The Applicant sent an emad to erst-while KP to trest the clams of 100 a5 of an unsecured
ereditor, |@ Pp. 113, Application|

1A 3975 FI020
I
Company Peotion ([H] No, 2006/ MWE201E
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002000 The BF dkninl the shange b s al 100 and requesied ic Applicant m ye te st of
108 deeeded by o pruper Torum, Kt Pg. 1S, AjppBeatian]

1509 00 Thee pircsco Apglticason Hhed bokee tis Han®ble Trbunal

1. In the present Wniien Sotesiasinns, the Applican address throe s, fnf, the Applican] has Faows sonadl o
present this applicaiion before the Llon'ble Trikmal and this Blon'hls Tribensd has jussdiction io decide this
appdcation; vecand, [0B has mo seoursty inleresd ng e property of the C0: mhivd, KM s ned repenered The
eoodifsation in b chargs sreabad by Secomd Sanetion Letter wit (b Regiar of Comgeesss (“Rel™) s
borce dve tn Section 77 dw Seetion T2 the clrimes of 1081 e lo b Treatiad s that ol 3 irmesined cnadsiees.

Letspuis Stamd i of the Apsiicnnt {0 present the prescnd sonlicniiag
A The Applicit Tog slrmdy sahminod s comentinssvements on he ko sasd of e Applicoes to dle the

fresesl sgpelicaton b jersgropi 3-11 of the Wintien Argoesesdss on bohnll of Applicant, The Wrilka Argsments
ot Delimdl ol e Mg licsand s anmesed] berewith and marked az Anneoere A- |

B I thee il Weillen Arpuicots, ie Applicain ¢l s sl s ie Ballawing goanads!

k. The Applicam wae appoinied == the represmizine of CoC' by Resoleticn |8 pasad in 1 Col Mestiog
which was approved by 00 ol mmsbirs of Col on 14023009 [See Cesplinnoe Afidmvil de 02032021
i Py 3 & A0

by 1EH Jos sl raived msy ehjcclim oo e b e of the presol Apakeani w repessenl Co before this
Hun'lle Ot [Ses P, 1-22, 100 Reply & Para 160 Pp. 22, W00 Beply] of during te Col meofmgs.

t. Evos sthorwis, lhe Applicanl being 5 Finanoial Credstes - having an inberent eght of baing irealed eqenlly
withpther croritors {mclaling WHA ] haza ripht 1o question privilesd ireatmcsd piven e OB by KF, conteary
o dopenesix o rererd. [ Cemmiter of Crefifors off Eoae Sted! Todiu v Sedfull Kiier fl‘:k.l.l.“‘ (1
(3020} 8 5OC 531, Para RE|

100 hay np seenrity imjeeesl on the imamevable propeeties of the CI
o Hin an admitiad s thal the CT2 e oo imemeccalle aeels [Para 3 & 10 @ P, 4 - 5, BF'S Staius Reperni]

7. O also admits thal equiabk menpage = oreatod over S immon el properiy owmed by Samili, oud ol of
the COL [Parn T & P &, 1O Reply o 25 10,2830]

8. Even Brom fse pwo sncton betiers. Lo, Fist Sapgiion Letior [See Peime Seourily &8 Pgo 46, 108 Teply &,
11182039 oved Bocond Sanecicm Leter |See Prime Seennidy ) P V11, HBE Beply di, 2200, 0020] 1 -
called oharge B created ondy on te immeyeable propey mencd by Sanli

. Hepee, bered on theewe aulmined lests, i) s adnibited posdbon Ual 1018 s nn secuity nierest on o lmosveable
prperiy ol the O,

18, On the espoat of lew, 108 sobely relizs on the definition of *security interest™ walor Section 33 TR, sl o
ihe jdgmiznl of Al Jade &, iy Bank [ ioived & O (20005 & 00 300, 1nelmim thal 100 will renein b be
a seoercd credilor oren when sich socurity 18 enoalod on o fhist-party preperty,

10 Gefere sdwerting 1 the sulsmiasiom of 100, 0 & submaniad that 1k fmsention of 13 (s non o providae for nodibt
ety mochantim. The nteaton i o rovive the company by nvitng resolution plas during inschamey
e and W oo of roasrovival, te aead 11 Tor Sauidation,

11 1t precisaly hecmeen of this reason thal al rach shapr. noly thi mesely ol corporats deblinr sre 5 be coasldered,
becmean in e wnd 3 &= the corpeeat dobior who = wbe eval, Sone edable saxlinn are o6 e -

[rsring Dnsolvency Simge
w  Neethow DH, xplanation exsns asseis mamed by thind parmy [See Explamstion e Sectien 18, 1BCL

1A 39752020
In
Company Petition (B} No. 266/ND /2019



Page 25 of 42

»  Hoclies 25 peemits HP oo only peotect the seeots of the OO [See Section 25[1 Ik 1B,
®  Scctien 18, which provales Tor prion apgeoval of CeC is limbed oo tha aescts of COF |See Section DR k)
1B

fhurimp Liguidation Stage

»  Secgiin 38, wlilch proveies for liuideson estaie, under sl wection {3) it 1100 ioecs s wlich corpanne
dedbter b o nesshis riplis; and sub seotion () exprosdy o ludies sty ounel by el party. [See Seetlon
i3y & dh, LR

#  Sectinn 52 which pruvides Tor seceeed cosldiior nzlils bn Bquidation prococdmngs sl limit i o ligedstio
eaisty, which b defined oz coniztiod in Sectioe M. [Seclion 51 (17 & (23 TRC]

P2 Inihe judgmani of Bynepreo Frivafe L v P, Nopangjs, TR SO e MOTA Y 495 81 17 & 18, the Hon'He
MCLAT staies that the toem “amiels" only mehebos “vhe pasels of companme debior and mot the mesals o any dhind
ety

4, T dbee st al fRestion 303 5) 16C as relied by TR, it iz sebmitied tlal “weennity imerest” s “eiphn, die ar
bveray air vlibn b properts, cevmied v of or peled fine o necwesl credfior by Sravtsaeilpg uilioh
T e oot perfursisee aue whliporon mw! mofndey meie, chegle, plbceaniin, assgemen
kil AT o T O (NI S T gty paime o fesferiance of nen nhligmian
o ey persia’,

15 TR b plaesd reliance an ihe e =wge digaden & o peeaw” hroeer i Biled o apprecaie that such
FiEAE M B0 be ereared “hy o mamecilen’,

16, The tenn =ransaction” isdained under Soztion 3330 which “iveludes a1 sroewen or WTTgeaenl i il
e vie prametie o ey, B, el oe serviees, o g i Ak surane dotoec

I'7, Heneu, necarity st be provided fhom the asseis ol ihe comumis dabior. Therfers, relisnce by 10H o= Sazilns
I MR i nentless and deserves w b nofectod

14, Withom prejudice s the aforcesid, it s mibmilted that Sectres 3 specilically saies " dste ceade, nokes e
osees siliervire pogeirer”, which elesrly iheres Bl (b delinition peder this secteon cammol conired olher
ymrvisiom i e contest of oilier sectiuns provides oaly for eseb of corpormte dotbeor.

1%, TN relice cn para 49,0 of the Ao Sal dodgwes (e, e B (eiks e cile para 50,1 which limis sooing
interest enly whce the assets of the corpomiz debior, Morsowor, fhe matie al the jodgisesl s on o diffeeat comex)
liopeiter. Hemee, relinao: by 100 oo the falgmem af Awi dvir foipra) & cosgleidly lmelevant and withoat
sy lasis,

20, BB sl smied a7 secunty e (s oo recogiimed oo propany of 8 hind pary |proseiy segaged by
o], s basking sysiem will bipse, This sefanimion i compleely bselis, beesise a baink will alwmys
b i righn o preazed smider ropovery lew agains) g Crarrator ui Fikea s There 0o lepal podimeant ngamnst
it Hank fom procosding sgeim the Gustantor in @ secovery proceeding. Hewevor, this @nnet be wad oo
ground o make B0 o o seenred coodilor againg dhe CO, 050t hos s secerity oa the msseis o CLL

B, T 4 Turfher ssed o the CD only lns doveinpment nighis over the laul [Ser Resitals A, B, O G L & o
Collaburition Agreement 6 Pp. 36, 108 Replyl. Furiber 4ill dese, the S ies 2o sght over the led exept
wehat s cuniessslined by e Celiaboraion Agreorant. i s only afier the plo) i faliy develepel tharihe division
Al shass i B flio of 64%-36% & comemplaieal on builiup s, [See Para T, Collaboratian Aproemesd &
Pu, 45, IFH Kepdv].

I3 It in funhor siaed that the Seocton {en-ramapemont) of O hava emered the sasclion kel basid o (e Foser
af Attgrrsy {"PeA™ of Famit, KO8 during arguinels seficd on A MidrvaUnderaking of Directurs = CO [i&)
Pz 0, BV Reigdy], bk Eailiof t petial o e O ereercd this semagement bancd on Pad ol Samil |See Para
2 ol AlfidavitLindertaking @@ Pe- 29, 108 Reply|

13, In s coniens, the Appbican relies o Soraf Loy amd Saalesdnie P Lol v Sese of Slepaa and Aur, (2003
2 50 d56, winrin the Hon'ble Suprame Court haw held il an dgroseni 1o sale, & Fok or any form of

14 397512020
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arrmEemenl wivich is no in o of convevames (in B caso a selo deod) connol mans(or tfe on o lead [Parm

2% & 34, Sura] Lamnp Jedgment]. L vicw ol the alirensid, # is aobmitiod thol G0 onby had develogimeat rights
om B banad and the said land cannod be el s et al llic C0

L his ot gut ghe il shanie eepiaeed with ROC

. b e pedinbived esde Uil the Basciion Letier dased 21,00.2000 is pot regisered s o charge, The B in (he salis
IEeport states tha) the modiled charge was net regintersd wiih e B, [ Pars T8 6 P, &, P Sracus Repert]
Evom the docnmen filed by 108 of the clarges registersd wath e RoC shows that the charge areaned By Firs
Saaciioe Lomer & poglsicred, b nit e clange cried by Second Sanciion Lowsr. J Py 100, MO Hepdy)

2k 1008 justifics ihe sonereglsirien of e chings on he groand thai he seonnd samciion kiter was just & revicw,
arid sl 11 e ifiewtion and hence did 2ot regeere regrtration ol dharge,

26, This stand of 100 s completely conirary [0 1l mandess asder Secbhon 77 sl Soctinn M of tho Companizs A,
2015, Becion MU gley povidics thal “eyy peoniioser Do mhe toris asd srmedtiaver ar i amion! or areriion
af nup eherpe ropiairon’ nosker i secaos’ 1510 be reglsiesed, The coineguess: o nor-repEdtmatios i Bl o
I renders o secaed croditor inin an ureesured crediton, a8 such chaige canna? be coniidered by e Liguidalor
I G tiem T

IV The Suprerms: Court s the jadgmen of G0 and i el far Crprnninn v STl Ldgedaanor e anhiva Wil
Loy Lbsritesd and fes, (2005 § 50 360, Para 21 i B coniext of Soction 129 of the Coavpsiiizs Act,
U Faakluok e pird Alserta i Secrm 2T of Oiwpasie Aol M0 Bae beld Bal ifa cheps 5 not regrsend
weilh RO, ik renders a scowred crediiee inio s umsscuned e,

ZE. Mvip subrmitied ik Section T(h) eees two words of grest lispor, fmnhe il e ie werd “wer™ wul secodiy, it
uaes e word “meeliieaiue™, The stm g™ will inglude evena mimase ol change, sl the g o] fomion™
chymalopleally would seean *fo chweze e bing 2fipksh

B In the presenl eoaienn, tie Agghicai ale relics upon Rusvr Guiide bo the Compandes Aok, J0T {(19% Editiun)
wisorvin g Teremed suthor ppiees te ey of i porrdor aseer s de oo of e chorg b reuon
cakr il ey vopricomoa of w duwe gr aibertas e s propeny relnsed oo e speeanion of chirge
amalfur " (0 N orE Fefuiig b Al sniniceuiey o miagir o ay il sl o mpenan s g o
A ey sl 0 EETRITL STRG T dinoeiis vh 9 modilication of shargs, maniling mpisimmios with RolC
urler ko,

34, e i preseed cse, hamo is sal et shight red ifeatons o elieged by B0 Bl s chanpes i iho chorpe

srsabed, The same is depicted B oo mbolar Tashion Bereunder: -

ENG. | FARTICULARS

FIRST SANCTION LETTLR:

SECOND SANCTION LETTER

i | Priee Seity

Onuigbis  Morgge «f 23104
Heehoe of Lasd sl popoecd
mpastingiil hiiilibing ko ho cnnsdiniced
Iewenn in 33504 6. digtera o 1T
34, yords d e in Khicrs Mea | 23
(12780 hecimro} and 155 (1.08334
bewmane} Balling whhin B seveue
b, Sector 80, Mowda-Pheee 11,
Treh=il- Dndri, Disiriei-Gauismbady
Mapar. Utar "mdesh. ovwned by Mis
Eaven Sohakei dwas Saaniid Lid,
[ Pp. G, 100 Raeply|

A ol devcloper's sare (60 oF
resnlemapally  ponveried  band  awl
propesed aparimeni  bailding 4o be
comstruclod hereomin 231 14 sy, meters
e ITE34 wn. woenly eppres, in Bhesta
Blai 123 [ LI7R0 hestars) omd 155
(1035348 hesisee] [lliog withm the
pevenle estls ol Vilbags, |llnksbn,
Soctor 86, MOIA-Phase-Bl, Teksid-
Dadri  DisrclGoisnbo®s  Nagr,
Lhiar radesh swied by WS Keaverd
Satakni A St Lod

8 Py, 111, 108

1 | Repavmsen] Thw %enn Loan of Bs 3830 Croars | The e loan of Re 28,50 creren shall
T shall B pogade e 18 mordaby | berepayahie dn | E montkly imalimens
[ installmenty of Bx 15853 lnca cach | of Bs 58,33 loes onch, uiber an imitial
14 3975, 2020
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aficr ae udiad holiday period of 1% | halidyy poriod of 29 montls from the
mamhs  fom fire dishascment. | first disharsermgnt. Dear 1o éoer kemer is
[have %0 Doix Tavee 8 3 monids | 46 moatks  including  momtomim
inchading wsarmiorium penod of I8 | peod of 35 muslis, fnem 1he &ie of
moaths, fivm the dste of Gnt | fimd didursement Moothly inlensd 1o
dlsburstmuant, Monthly Inszrest o be | be servieed 85 mnd when dobiied.

serviced m and whee dehited [ P 111, 108 Reply]
i Py, 65, 108 Reyly |
5 [3a1e af BA2mil Diate of iesrntdoeingil of popimbar
ORI Pec{ B W Faa 005

Lizan el e 31102407

31 Feom the nforcesld, it i not & case of mimer modification, bt ssheantinl imedificiioms Ewenoiervis. i
smbmitied that mader the mandste of Seclios 77 r'w Section 19 of e Comganes Act, 2013, even n shightent
ihimge i eomliveni of climgsdosumen will be reyuired 1o bie ogriseiad with the Kot

3%, Duning angaments, KIA relied upan condrlion 12 [ Pg. 111 [0 Reply] io argos that o condibans in First
Sanimn Lt P anto ehe Séoond Sancton Loner, Tt submiciod Bt thes deggenent 5 complete by elevast
2l even etherwae decevag, because condition 13 siates “olf o derms ool conalifions o e s sanciion
bl 2412200 3 iy s Goaiie ™. Thae uee of thee berm “other™ cliarly ivans that apart fioo e afkonsaid chimgs,
which s ehenr snd evident, gilier condifiors will follow. Henes, eoadiion 12 revalizndy ercaies anexeeption far
fhe nfaremid threg changpes minting fo pecunty, formaof payment, and dete of laan commencemest and repaymerd,

3&, In viww of The alanesatd subemissions, & 1 sticd thal e nos-regisrtion of chenge under the seoond gndion
eger, respkaily besds the chaim of 108 to be treatod o of oo vaseoured erodifor

Dispnraging venapeks ogalnt Homehuyers gnd RP

J4. The Agplicant saaes thar [OB nlkpad thie che appreach of RameSivers |5 “ui way o the Mgk il the
camctuet af the preset KP is 10 "faveer the Hovsefigers anf mor av anrall™. Withotd going inde the merils of
e dispaiaging sernacks, fhe Applest sibimits kit sinee nesploen of his dispule, the Applicint b slways

hesn necpectng the ertwdkile RP 1o concider dee elomms of 108 an smenls and decemenle, 2l e came prever
iz bsin erasd Bl Ghis ElonBle Trbunsl.

Livechusdon

35 In vaew of B aforesadd, G Appliceal prays tus Honble Tobisae o allew LA, 5o, 35723000 Ol by the
Apphieint bofore dis oo dle Trbunsl osd diveetthe B o et the elomis of W08 & of oo weaocurd crodinr,

8. That the Respodent no. 1has filed the written submission and
scanned copy is reproduced below:

1A 3975 /2020
I,
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|. “Thal it i subewiied Bal the present Wrilken Submissioas are being [od on bshall of the Resolution
Prafesstanal foe Horizon Buildoon Privets Limied in compliance of order doled 0B, 102021 passed by this
Heon'ble Adjudicating Ahonity.

3. Thed it is submitied that dhe loem given to the Coporats Debter by Bespsadent Mo, 2 being bsdan Overseas
Earii l.'.:_:dswmdhrr:qmuh' e mortgage of iImmovabie propertes of thind party ie. brs Kaverl Sahknri Avas
Sl

4, Theclaim of Respondent v the tome of fs. 36,1588 929 has srizen 25 a result of  tenm loan of Ba. 2690
crores sanctiongd by Respondent Ba. 2 1o the Cospormie Debbor on 24.122013. i pestingnl 0 mentie
Terein that Respondent Mo, 1 started dishursermes on 28.12.2003, which s as per the unimeal of pooounts
[Pape Mo, 14=1T af rapiyf. That the last dale of dishursemest of e loan amount was made by Hespondesd
bo, Ton 30, 122015 on which dwe oo ameunt of Re, 21,5860, 219- veas culstanding in the [oan acoount.

& The terms end conditiors of the loss account ane provided i the samction letter duled 34.12 2013 [svoed by
Ecqx-d:-nl Mo 2 [Page Mo IB-31 qfrc.p-lj-'.'

% The tem loan of Rs. 28,50 crores wns payable in 16 monthly instalesents of Re [58.33 ks each after an
irdlﬁlhulinh}lpdndMlﬂmuﬂh}ﬁmllmﬂmdiﬂuml.fum:hwmdmm
FE.12.2013 first instalmnent of Ra. 15822 were dus on 28.06.2015, But the Corporats Debior did nusd make
W!I:flﬂlffsu}mw inslalmens, Thersfore, afier 50 days accoum was declared as MPA on
.08a005,

6. The Loas facifity was reviewed by Respundent No. 2 vide smcticn lotter dated 21,01.2016 [Page No. J3-37
af reply) omd the seousity of te Toas wes chasged.

T, Thatit ix perfineat to mentice bere that in temms of this revised sancrion letier, which has boen sgaed by the
Fespondest Mo % and pounter signed by the Corpone Debtar and M Favir Sahalari Awas Samisi Lul.,
thu collaieral ssemy for the Faom iz ML and ihe amly mantjsge propased is e 64% share of the Corporate
Diekanr in the Yand and building

. That the ameest of outsiznding loan 1o the Respondent Mo, 1 5 Ra 26,6524 621/ In the balasece sheel deed
3100, 3019 Page Mo, 2861 af reply. heace, Resalutive Professional has peovicionatly almited claim of Bz
15 15.88,22%0-. That the said loss facility i elaimod 1o be secured by equitsble morgige af imemavabla
properios belerging to the company & s Kaveri Sabaker Awas Sanlt] Lod, and parsons] geerantes of the
direeters & M Kaver Sahahor Awas Samiti Lid. {n the balanoe sheet. & ¢ there wizs e [mmovahla propedly
of the Cerporate Dehiar as per the halance sheet, no equimble murtgags of its nswets vas subsisting as security
o the abave loan

%, Funiher, basad on this soenrds nvailablo with ROC, fcan e observed that, oee chasge for Ra. 2650 Croces is
reglshered on Hll.zﬂl]nﬁmrﬂmhﬁmﬁuHn.lmlhuimnmﬁhmpcﬂrurwmmﬂk
Hervever, B is pertinert Lo mention here that vo gpocific immovable geopeny belonging 1o the Corpenle
[Dhebar kg beent mmestimeed in the caid document. Cn & bare penusal of the balinse shot doted 11.03.2019 of
fhe Cocporaie Debeor, it can be gienrly obsereed thal ilie Corperuie Debinr doas mot cron any immovndle
proprty.

b, 1t &5 pertinent n mention bere l afler de Joan fecility = peeiewed by the Respondem o 2 vide its
saneiion better daled 210 2014 andl the security of the |obn was crunped, a5 per the ROC websae the charge
mﬂmmlﬂﬁwmmh\:nmunmﬂlmmmawm-!hﬂlﬂu.l‘.']'lfﬁ'
clurificatinn regarding CrestionModification of Charge in the year 2016 from the: Respondent Mo, T,

11. Tha the Respondent Mo, 2 vide crmil dated 22,12 2000/ Pags Mo 677 af replyl, after paveral follow wpe
from the Respondent Mo, 1, has informad thal the charge crepted ot U time of sanctaning the loan facility
in fhe year 213 i cominuing and the Respondent Mo, 2 has exclasms gharps an the [mmovohle prapery
{kared nnd proposed apartment building o be ponetrucind], hypothocation of stucks and eotin roceivabies
pirtaining tn the praject nd endire fived asscts of the company inchading Flant and machinery

12. That il s relewnnt 1o mentian heee that in ferms of #his rovised sancbon [emer deded Z1.01. 30516, which has
beon signed by the Rezpondent Me. 2, wed eounger sigrod by the Corpormie Debtor and bs Kaveri Sahann
Avwras Samiti Lo, the eollatera] security Sor the loan i3 NUL and the onfy mortgage progosed is futurs 54%
share af the Corporale Detitor i the lased and bilding

1%, Thet it is rolevant b mention kere that in this presen case, hased om the reconds availeble with ROC, it can
bt beserved (hit, one charge for s, 23,50 Crores is registered on 29.12:2013 in fvouer of the: Respoodest
s, 7 on the inenovible propesty or eny ivtersst therein. Flovever, sfter the Joan fmcility was revigwed by the
Bespondest No. 2 vide its sanction letter dased 21.01.2016 and the sequrity of the Joun w3 changed, tharge
repisiered with ROC has ot boon modified. Thai In terms of this revisod sanclion heisr, which has been
sl by the Respendens Mo, I, and counter signed by the Corpoeste Debtor and M5 Kaverl Sahaker Awas

LA 3075 f 2000
in
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Sammiti L, e col|aterad securdy for the loas is NIL s rhe ciify rmonigage progosed |5 faues % slam off

LI LI L

14, Thist i Is submised fias te diry ol ihe Resubillan Profembonal is to reccive and collate all e aims
pabwnited by fhe creditors and bas o power o silodicese™ wpor the: valalicy and quniunt of B puneeous
claims Trade bofors hirher Far the prposns of pdmivion s2d rejeetion. In the case of Suiul Ribbons Pt
i w Dhaskao of Tl Feds Pecivion O8] Mo, 98 o 2008, the Heo'bls Seprems Girat of India conclusiely
pebed thesein tha the Kenluizn Professions] bas 1o sdjudcriey gowers. To svablnh the preposiiion, the
Blan'bie Court compased the jowers o § Resobdion Professiossl o e lquidater snd sabed St a ligeidaior
has power To dtermiee the valation of cleims usdst Sseton 40 .of the 1BC, wnd thin such determination
qualifis 85 & decidon whinh & *qeen-fabical iv sasre”. Afier having ssiablihed s the Hon'ble Coent
seatnd] sl lnee o Rensdetion Profmsbanad, wlile o liquidater, cannol act witho the approval of; sed oo b
neplaced by, thecomnsities of credivors (C0C), Ser fore, sctui i faciliafir of the nemlation process whass
adwinizteaiiee Ao s DRrSRen by the commitee of crinilon an e Al bt Autharip™.

|5, Fusthensmiz, fhe Hoorblo Supmme Coat b the muitter of Canenites aff Craditors off Exspr Sioel fusls
Linctacd Vs Siish Kamar Gk & O, JCT Agpeal Mo §766-6%0018 aud sdler periiansf, bes held thav
the role of the Reslisiin Peekezdanal is vot adjudicatory bl sdesinstrutive, Furhes, with respoct 0 the
clmim. i bas besn saed fh o e TP, ol clgims mest be sobmiekd 10 and Socided by o Rensbulion
Prafisicial o that o prospective Russluios & pplicant knms cxacily wha hisin be paid norsr Sut it may
thes mhie oser and ron the s o (e Coporss Dabtor

Prasty b Regpinter Churges, efo

Page 29 of 42

T, (13 1¢ aiald Be dhe dendr of ey coipany crewiing o clage ikdn o satnids Invlly, on M5 gropany erauet
e amy o by snaleriabiugs, whether fanpible o arherwire, and ridortad Ut or svisids e, o repler the
particslens nf the eharge signed bt ey and the chavpe-raliter fogother with th befraaments, #f i,
crvatig sech gharee by ruch foes, an paymenr of curch fieet s (o swcl mranner i oy b presvibod, itk i

Registoar within rhiry dogi of Iy cresden;
[Prowisked thar et Aegliams sy, o e splcation b fee compem, @l e regTTaon e b sode

i) i ca ke created Bofere the poreease me ol ther Ceespiveam L ewetemem [ (e, 230 TR, witiln

o perived of ke M alaps e svol rreanio of

{B e of whargas srested on or gfer e conunanciel 3 rhe Conponies (A st} Oranee, {0 E]

st pevro  5isty sy of ok creatioe, on payma of st aebiow e gpy b pregceibed
Peguided flurher that if the pegiurarion ir no mode ieitkia the period yeecificd

rn:.ILucuwmlmrwrmpmn.quﬁmﬂhmuﬁm.ﬁmmmmg
cemminztiway af e Componivy (stdadnd] Ondnancy, 4305, on gppmmt ofsuch ekl firemal foe O Aeay O

prEsEre el difiew st foes sy be preseribed for cifeseat classer of companiés

VB I clewrs {B) to L Kesr pvovisn, dho e pIaar w, (oo qupiearion, siiow s reistaen fig o el wiithin

3 firtier o G Al s e payosend of Tk odepiones el

Provided st that avg, nakerpuen negisinaoo of 4 charge Seall 5ot prosdics ay right ocgmired be repect of ety

propey hefue th charge @ sewally reg isternd

i Preevided siso thal Thir sacrios el nod il o ach charper s ooy b proseribed in consuotion wih de

@ el

|7, Secion T3] of the Cumgpankes Ao, 3013 iza nin-chdanin deame, which pravideailai s Liquidter undes
appointzdwider ihe Insaivency e Banknupicy Code, 2016 shall waly emsider thoss charges bnlg acedun,
which pee duiy reghitered wader Soalon THCT) and & Certificain of Rogistation of mush chargs is el by
The Regismr wder Sectits 7713) of the Costpanies Ao, 2013,

b e off the: o [ei and cinrumrtancos and also keeping in i the positian of lew, & i ambly proved thal
o'tz Mnghﬂhﬂ'ﬂ]‘mhpluududuidiutﬂuhﬂmh?di!nDMthihﬂmimﬁ
an umecured ersiliind s dhe said gessbon s eyl e pawers of {he Respondent Fa. 1 boing @ Resahitan
Pmfessieml

ey T |
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9, That the Respodent no.2 has filed the written submission and

scanned copy is reproduced below:

LIS 1S G BEHALF OF THE RESM j
JOTEIOM [INDIAN OVERSEAS BANKY

|. The Respordent noul hed rightly classified the Respondent no.2 (hereivafler “Bank') as secured
credilor singe the credit extended 0 the composie deblor wnder sanction advice dated
4N L2003 fuf Page 61-74 of Reply filed by Buak) wes securs] by way of (2} eguiiabls
mongage over the peoect lend () Charge e entire receivables and sinck pertaining o the
progect, (b liendcharpe: ond escrow of aperating cash Oow from the project durieg 1he senor of
Ioan and () bvpehecnion of eutive fixed asiets nchulmg plent 2 machineries ete. and
cusrent assels incloding mw mafyrial, wodk i progeess, lnisked poods cte, [Rer Colrurir 8 af
Forw C af pages 124-126 and Paea 2 of Demand Netice of pages 130-135 of Reply ffled by
Bak] upam perugal of e followng docimens;

Fipniiniafe Moiguge

[.1. Form 379 B (o Fage 7577 of the Reply filed by Bank) which is a proof deposit of the citls
deeds the project Innd to secure repayment of the ¢reds exiendsd to corporats debior. The eitle
deeds sven a5 o date are with the bank 85 0 prood of equatnble morgoge still i existence,

| 2 Undetaking cxecuted by corporate debtor (Al page 9059 of the Reply filed by Bank)
umdertaking ot o selfalieremorgagegifiicreatinine kind of epcumsbrance or pam with the
podeession of the project land Gl ibe credit frciliy extended is liguideted ond to deposil the
arigingl title deeds.

Hypot et oA hnrged. e

AR Term Loam Agreement (a8 Pages 81-8% of the Reply fiksd by Hawk) wherein the
corporale debeor had hypothecated the eative fixed assets including land, building, plant and
machinery ele. by way of 1* charge in fvoor of the bank ss security for repayment ol the credil
[Rez Cloerse § af page 83 awd seliedole of poge §9)

§ 4 F110E: Leiter of Hypodhecation (al Pages %1-99 of 1he Reply fibed by the Bank) exeoued by
I comporate delvor whereby b entire fived assels bxcluding plas aod moclineries ete and
&ls0 currend assets includiog rew material, work in progress, fmished goods ele., (which m the

1A BT P

In

Company Petition {[B} No. 366/M0 /2019 V



Page 31 af 42

2

presem cesz are the Mats! bailding © wipersireeun eic | ang absa lypathocmied for seouring the
loan, |Re: Seladube ot Page 977

Hexpanalenr Mo, 3 iy o secived crvallior by wlotie off Nevtion 3777 af TR

Secandly e argamim that snce the projoct kend docs nm belnng o the corpamie detior, the
Blank canned be chassifisd ns ssoured oradens m eyaly sstenshle as security inferest defined ws
S(81) of IBC mesins Agh itk of inteses or o claim to propemy, created b foesur of, o

(B

BLEREE St LS S R R Ll i AN pAYTRN] OF DETOTTIENGGE T ]
ablagtion aml ingkalin mongage, dunge, hypathecatun, assigamen and encuambemes o any
other apreemeal or sTAETEN Sl DT o seriomanc of any_obligmion of ey
pesn, Auahing dooe e the benefin of the princisal debior is 5 sulliciest coassfaratian 1o he
surely for giving gearanice s expressly prostded in Section |27 ol the Contrnct Act. Thas, even
thanigh there w oo comalymiion ve the dhind pary-surey far mangage, the considerarion of
tawing doce seyibing for the beneFfr of the priscipel dettor is 2 salficien consideration. I is for
this remon that Sectom 338 oF (ke 1B only seaur s 0 tansacionamangemaent for securing
ihe jryenent af didi by any person in fevour of the corporae debuor s doee'l mesdiie )
the peoperiy shall bebing ba 8 enppomis debior for qualifying es o seoured crodiine. [Bes poen
AT af A ot v Avly Boak Laited auid G (20200 8 500400 anaeved ox R3S (Pages
L0 )

3, Rectics HAR] of the [BC delings (he irnsecioir o nn serecingst af “wovslns ol ommils " and as
per Hection 3} of b Code elnbories that o monsier lecludes "mangage ™ Aceodingly
Fiil Gwarniee for Cask Credis etc. (o0 Page 73-80 of the Reply filed by Bank] was
axeciied w secure ihe regaymngi ol he credil availed by ibe corpooate debear.

4, Thar decision in Drwepre Privede Lol v Nogorajon 2008 SO Oablse NCLAT 493 Bas oo
apicarks e e [ete of phesist case. The decision does nol sabes that b order te acguiee »
sabe of & secured credinor the propeny mongsge 1o sz reEement of loan must balong w
rhi cosprraie debics

¥ Fuarther cvon ssswming nthorevise cofbbomiion ngresemen dated 280008002 (Papi)-55 ol Che
Raply Med by Baik] wnder Clicss T ol he gal Agreament. shows thed o was apread beiween
ther panties ikl “the corpemts dehinr bmdmg £46% share on the entire il ug oren of the il
lunil vlemg with propomionate widiviilsl, suivis®le or impanildy riglis o the said e
undesmentl e 538! complen apd propodisanio meking in the beserem.” Purther clusse B
staled that only membes of 65% stane shall nlsn bo Inented 03 member of Koveri Sahaknni
Aoway Sl Lid pud share certificate shall be lsued by the vwrers o ol allsgides of the
developers. The egomest thar @ i only afler e plol & Tully developed she divisian s
cedieplaleg s ermopeons in view of in view of clases 7.8 and 29000 of the colfboration
agreesmen: which clearly simes i sbane i indivigible s oo detinelion = 10 be made beiwesn
et 36%6 allajors nd G4%, alloaes and i s the corpomic dalear who wag o alld 291 the Nats,

fi.  [ris pestisent wosobe o these Bats are o be B on the prejoct bind whose tiilo deeds are =ill
whh &% Bank, In Bz cluse 24 of the colbbaration npreeneese (fage 8 of the Reply of Bisk)
clesrty stabes thet the credit ovailed for consewetion of s was secuned by way of moripage,

T The felgmeni of Sl Lo amd foidoiekes Pee Led. 1 Stave af Basswsia awal dee, (2003) 2
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SO #548 as cited by the Aggilicnnt v on attempt o segane the elaim ofthe Bank, & s relewmm
witle ihe mniter ot Band ns the some discusars the absolite imnster of 18l wherens Bens i the
wasn where mongigs was created in Ervour of Dank.

Chargds regiviered with Bof’

17 is not in dispuie flan Charges vegistered with Rol eves ni un dete [Re: Pape 100107 af the
Heply of Bank] ond Columm 4 off Fam {Paye 107) lists the above memigosd documesls 15
paool of the charge cremed i Thvono of e bank. |t Is 8ot § case whome charges wers nol
regisczeil and iherefore relance plhical on the WG v Ifletal Liyafdmtor of Awbive Al
Coa Ll end atkers (2005) § 50OC 160 has no sppleation s the presind case.

Sliniilarly the relisace ploced on Ramaiyn Quide o the Campanles Aet 2013 i also enonsous
ms in the pressul ciae the project land was never rebsised which is ovident from the Bllawing

21Tk deapds of the Project Lo see 21l withi Bank
0.2.The credit sinctiom sdvic: states thai the project land amd 8ll ecaditions of snction advice dised

ZOWE weill mpmly,

LI asmet was released duvg woukd have been o decument of relviss showing the fitk desds

1=}

1

(B

arE rodaai]

The amgusment thet ke 'chargs was nof medified purssam W snelaon Teter dated 200006 1
ETMNEH A% i oaly reviews the axinig temis loin and no fresh or sddizlonall Geilivies were
gl be the corporete debice [ Pugs 111 afthe Reply of Beukf, Therefors, ihe chasge tha
wes cremed e mnction kiver dated 2003200 eontinued amd resulianily e baak conlinped
lirvisg n chape oa the sioresasd socured asses and thersfire costineed to Bold jhe il desds,
[Re: Paget TTZ eof thor Bepalye vl Baannh thied Mises fronn the fop stotes ot predect fard & sptaled
anel ol released o sevardly awd clawee F2 wivleh sups thar obd fersvs snd conidivons es per
sauieiom wahvier deted 20T22007 15 appiically],

Evun assuming oberwlse this Hon'tby Tribumal has mecognised Moaneil ennditoms 35 @ secared
crtdibad ven though the seciriry & the Torm of charge over Immovabio peoperiy was net
repistered = there & coitentui ml ddom betwesn the panies wha ceied the sepurily pad 1
wehais it b crvated. [Rec pava & wid # of Swbani Trafing and feresiwcsr Cresfaan Po L)
% fleccen Cheaalele Mofdimgr Lol 2000 300 Galive WO T 206 numeces v K2-7 ([ Peaigren
PIS-LI7) pul i LF and 13 Joafabully Housteg Fieoure Eimied v, Spwa Eoliirs Privede
Lintten, JAFE SOC fhollue NOLT 3738 soneved we B2-3 (Poyes 138143 Thiedly the
requidsnciil memdaied under 5.97 applies dermy Bguadation and CIRE.

The relimnca plaved om deeiton of the Fan'biy NMCEAT fn I, Podwabuwar 1 Sireoed dmvel
drrlilizuttes Freod (SA5FF 2000 SOC Onflee NCLAT 477 10 conteed that she cludm af the
Bed & fime borred & eroeeis =2 e sl decision s been overnaled &y the Hon'ble
Supreme Coun i pure 37 of ghe Asesf Revesissfroefion Cowwpanry (leallup Lol v skl
Jerimwal, (H031} & 500 366 smneond av B3-4 (Pupes [45-150

Lt af e Appiicant

- Whily the prosent L was pesdisg withoul svan taking keavwe of ihis Hon'ble Tribom o Bevised

Besulution Plan datad 340 50020 wis sabeisiad by IRIDIA Hame Beyers Associaion ricaliny
Wi henk as unsecured credhnr dbsegarding chssificnlion mede by Respandan ol The
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Resobution Plan stutes that term “Financial Creditor™ mears a8 prescribed in the Code but while
defming seoured credivor 1t es devioted from 1he defingmn prescribed under (he Code. The
candition impossd by the opplicant that in cese de pressnt applicntion 5 declded i favaur of
the bank, the Resobution Plin will be revised'withdrwn is o blatane disregard of orders of this
Hoa'ble Tribural. [Re: Pars wil Page 4 of ender duted 31052027 of this Hon"Be Tribunaf i
A4 N FROE20F] ),

14 While filing the presemt 1A, the applicam olso gor the Respandent oo | reploced nz RP. The
Respondent no. | amayed in persannl copacily was nol put o notice by the Applicant. Thus,
while the decizsion af the Respondent no.l classilying the Bank s secured creditor is onder
ehnllenge, the Respondant no.l is not before this Hon'ble Tribunal, This s 6ot the only time the
Applicant has adopted this strategy. The Applicant had also filed 1A Mo, 1002021 withaui even
making the Indion Cwverseas Bank o party. [Re Ovder dated 2700172021 possed this Hon'ble
Trifnenal]

15 The Bank has requested Tor detuils of the payments made by the homebuyers umler the Buildar
Buyer Agreemgid, the details have not been plaged befone the Committes of Creditors. 11 s 1he
cse of the Bank that the home buyers mist be asked to poy the balsnee nmouni payable by the
allottews as per the Builder Buyer Agrovment and wiilising the Minds for projecs completian just
a8 the Hon'ble Supreme Cownt had drected in Bikeom Chetterfi v, Enfos of India, (2009) 19
SO Ta7 anmeved uz R2-5 (Puges 191-386). [RE: Ewarl dared 10022021 fited in reply 14
o, FAAEE D awnexed v RI=6 (Pagoy PE7-388). The Restondaet no, 2 hos therefore becoime an
inconvenient member of Col to the Applicans.

Lo, That in view of the above 1 &5 mose regpeetfully prayed that the application deserves o be
cliaismed in low s well a5 in equiy,

10. We have heard the Learned Counsel appearing for the applicant,
Respondent No. 1 and 2 and perused the averments made in the application,
reply and written submissions filed by the respective parties.

11.  On the basis of the averments made in the application, reply and the
writtenn submissions filed on behall of the parties, the following are the

admitted facts: -

1 Respondent No.-2, The Indian Overseas Bank advanced the loan
in terms of the agreement arrived between the Respondent No.-2
and the Corporate Debtor and Kaveri Sehkari Awas Samiti Ltd.

[& A9TE 2030
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The loan amount has been disbursed by the Respondent No.-2 to
the Corporate Debtor,

1) It is also an admitted fact that the first sanction letter was issued
on 24" December, 2013 and the second sancton letter was
issued on 21# January, 2016"

i)  Itis also an admitted fact that in pursuance of the first sanction
letter, the prime security for the said term loan was Equitable
Mortgage of 2.3114 Hectare of land and proposéd apartment
building to be construeted thereon 23114 Sq. Meters or 27634
Sq. Yards approx. in Khasra No. 123 (1.2780 hectare] and 155
(1.0334 hectare) falling within the revenue estate of village -
llahabans, Sector-86, Noida-Phase-1l, Tehsil-Datri, District-
Gautam Budh Nagar, Uttar Pradesh owned by Kaveri Sahkari
Awas Samiti Ltd.

Iv) [t is also an admitted fact that the first IRP accepted the claim of
the Respondent No.-2, the Indian Overseas Bank as a secured
ereditor,

v It is also an admitted fact that during the CIRP, the first IRP was
changed and Mr. Anil Tyal, has been appointed as the new RP.

12 On perusal of thu.replj,- filed by the new RP, Mr. Anil Tyal, it appears
that he has changed the stand which, was taken by the first IRP Mr. Parveen
Kumar Aggarwal and he has prayed to determine the status of the
Regpondent No.-2.

13.  In other words, by filing the reply, the Respondent No.-1, the existing
EPF, has supported the averments made in the application filed by the
applicant on the point of change of status of Respondent No.-? as a Secured
Creditor to Unsecured Creditor,

14 It is not the claim of the applicant that the Respondent No.-2 is not a

Financial Creditor. The only limited question required to be decided in this
matter is whether mortgage created by the Corporate Debtor in respect of

(
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the property of third person can be treated as security and on the basis
of that security whether the Respondent No.-2 will be treated as a
Secured Creditor or not?

15, Both the parties have placed reliance upon the decision of Mr. Anuj

Jain, therefore, at this juncture, we would like to refer to the decision of Mr,

Annj Jain, the relevant portion of the said Judgment is reproduced below: -

14 39TE /3020
In

“2B8. In a recent judgment of this Court in Anuj Jain, Interim
Reszolution Professional for Jaypee Infratech Ltd. V. Axiz Bank

this court, speaking through Maheswari, J. referred to

various precedents on restrictive and expansive interpretation of
words and phrases used in a statute, particularly, the words
‘means’ and ‘includes’ and held:-

“46. Applying the aforementioned fundamental principles
to the definition occurring in Section 5(8) of the Code, we
have not an iota of doubt that for a debt to become
“financial debt”™ for the purpose of Part II of the Code, the
basic elements are that it ought to be a disbursal against
the consideration for time wvalue of money. It may
include any of the methods for raising money or
incurring liability by the modes prescribed in clauses (a)
to (f}) of Section S5(8); it may also include any derivative
transaction or counter-indemnity obligation as per
clauses (g) and (h) of Section 5(8); and it may also be the
amount of any liability in respect of any of the guarantee
or indemnity for any of the items referred to in clauses
ja] to (k) The requirement of existence of a debt, which is
disbursed against the consideration for the time value of
money,; in our view, remains an essential part even in
respect of any of the transactions/dealings stated in
clauses (a) to [i)] of Section 5[8), even il it is not
necessarily stated therein. In any case, the definition, by
its wery frame, cannot be read so expansive, rather
infinitely wide, that the root requirements of
“disbursement” against “the consideration for the time

Ceenpamny Pebtion (1B} Mo, 256 /N0 2019
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value of money” could be forsaken in the manner that
any transaction could stand alone to become a financial
debt. In other words, any of the transactions stated in
the said clauses (a] to (i) of Section 5(8) would be falling
within the ambit of “financial debt” only if it carries the
essential elements stated in the prineipal clause or at
least has the features which could be traced to such
essential elements in the principal elause. In yet other
words, the essential element of disbursal, and that too
against the consgideration for time value of money, needs
to be found in the genesis of any debt before it may be
treated as “financial debt™ within the meaning of Section
5(8) of the Code. This debt may be of any nature but a
part of it is always required te be carrying, or
corresponding to, or at least having some traces of
dishursal against consideratiom for the time wvalue of

money.

47. As noticed, the root requirement for a creditor to
become financial creditor for the purpose of Part II of the
Code, there must be a financial debt which is owed to
that person. He may be the principal creditor te whom
the financial debt is owed or he may be an assignee in
terms of extended meaning of this definition but, and
nevertheless, the requirement of existence of a debt

being owed iz not forsaken.

48. It is also evident that what is being dealt with and
described In Bection 5(7) and in Section 5(8) is the
transaction vis-i-vis the corporate debtor. Therefore, for
a person to be designated as a financial creditor of the
corporate debtor, it has to be shown that the corporate
debtor owes a financial debt to such person. Understood
this way, it becomes clear that a third party to whom the
corporate debtor does not owe a financial debt cannot
become its financial creditor for the purpose of Part II of
the Code.

Campany Petition (18] No. 266/ ND/201%
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49, Expounding yet further, in our view, the peculiar
elements of these expressions *“financial creditor™ and
“financial debt”, as occurring in Sections 5(7) and 5(8),
when visualised and compared with the pgeneric
expressions “creditor™ and “debt™ respectively, as
occurring in Sections 3{10] and 3(11) of the Code, the
scheme of things envisaged by the Code becomes clearer.
The generic term “creditor™ is defined to mean any
person to whom the debt is owed and themn, it has also
been made clear that it includes a *financial creditor™, a
“secured creditor™, an “unsecured ereditor™, an
“operational creditor”, and a “decreeholder”. Similarly, a
“debt™ means a liability or obligation in respect of a
claim which is due from any person and thiz expression
has also been given an extended meaning to include a
“financial debt” and an “operational debt”,

49,1, The use of the expression “means and includes” in
theze clauses, on the wery same principles of 20
interpretation as indicated abowve, makes it clear that for
4 person to become a creditor, there has to be a debt, i.e.,
a liability or obligation in respect of a claim which may
be due from any person. A “secured creditor” in terms of
SBection 3{30) means a creditor in whose favour a security
interest is ereated; and “security interest”, in terms of
Section 3[31), means a right, title or interest or claim of
property created in favour of or provided for a secured
ereditor by a transaction which secures payment for the
purpose of an obligation and it includes, amongst others,
4 mortgage. Thus, any mortgage created In favour of a
creditor leads to a security interest being created and
thereby, the ecreditor becomes a secured ereditor.
However, when all the defining clauses are read together
and harmoniously, it is clear that the legislature has
maintained a distinetion amongst the expressions

“financial ecreditor”, “operational ecreditor”, “secured

Company Petition |[B) Mo, 366 /KD /2019
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creditor™ and “unsecured creditor”. Ewery secured
creditor would be a creditor; and every financial creditor
would also be a creditor but every secured creditor may
not be a financial creditor. As noticed, the expressions
“financial debt”™ and “financial creditor”, having their
specific and distinct connotations and roles in insolvency
and liguidation process of corporate persons, have only
been defined in Part Il whereas the expressions “secured
creditor” and “security interest” are defined in Part 1.

50. A conjoint reading of the statutory provisions with
the enunciation of this Court in Swiss Ribbons [Swiss
Ribbons (P) Ltd. v. Union of India, (2019} 4 BCC 17] ,
leawves nothing to doubt that in the scheme of the IBC,
what iz intended by the expression “financial ereditor® is
a person who has direct engagement in the functioning of
the corporate debtor; who is involved right from the
beginning while asseszing the wviability of the corporate
debtor; who would engage in restructuring of the loan as
well as in reorganisation of the corporate debtor's
business when there is financial stress. In other words,
the finanecial creditor, by its own direct invelvement in a
functional existence of corporate debtor, acquires unigue
position, who could be entrusted with the task of
ensuring the sustenance and growth of the corporate
debtor, akin to that of a guardian. In the context of
insolvency resolution process, this class of stakeholders,
namely, financial ecreditors, is entrusted by the
legislature with such a role that it would look forward to
ensure that the corporate debtor is rejuvenated and gets
back to its wheels with reasonable capacity of repaying
its debts and to attend on its other obligations.
Protection of the rights of all other stakeholders,
including other creditors, would obviously be
concomitant of such resurgence of the corporate debtor.”

Company Petition ([B} Nao. 366 /8ND,/2069
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16. A bare perusal of the decision referred to Supra shows that in the Anuj
Jain case, Hon'ble Supreme Court had considered the question relating to the
disbursal of the amount by the third person and on the basis of that decided,
whether the third person be treated as a Secured Financial Creditor or not.
17. Here, in the case in hand, admittedly, there is no dispute that the
amount has been disbursed by the Respondent No.-2 to the Corporate Debtor
and not by the third person and so the Respondent no 2 is admittedly the
Fmancial Creditor.

18. Now the question is, whether the property mortgaged by the Corporate
Debtor, which stands in the name of third person can be treated as a security
for the purpose of disbursal of that loan amount or not?

19, At this juncture, we would like to refer to the definition of Secured
Creditor and security interest as defined under Section 3 sub-Section 30 and
31 of IBC, 2016 and the same are reproduced below:-

Section 3 sub-Section 30 and 31

(30} "secured ereditor” means a creditor in favour of whom security interest ks created:

(31} "security interest” means right, title or interest or a claim to property, created in favour
of, or provided for a secured creditor by a transaction which secures payment or
performance of an obligation and includes mortgage, charge, hypothecation, assignment
and encumbrance or any other agreement or arrangement securing payment or

performance of any obligation of any person:

20. The conjoint reading of Section 3 sub-Section 30 and 31 of IBC, 2016
shows that a "Secured Creditor™ means a Creditor in favour of whom security
interest is created and the “security interest” is defined under Seetion 3 sub-
Section 31 of the [BC, 2016, which means right, title or interest or a claim to
property, created in favour of, or provided for a secured creditor by a
transaction, which secures payment or performance of an obligation and
includes mortgage, charge, hypothecation, assignment and eneumbrance or
any other agreement or arrangement securing payment or performance
of any obligation of any person.

[A 3075 3020
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21  When we consider the case in hand, in terms of the definition refer to
Supra then it is seen that any other agreement or arrangement securing
payment or performance of any obligation of any person comes under the
definition of security interest and if a security interest is created then the
creditor in whose favour the interest is created shall be treated as Secured

Creditor,

22 Here, in the case in hand, admittedly, the security interest is created in
favour of the Respondent No.-2, of course, according to the applicant and
Respondent No.-1, the property which is mortgaged belongs to the Kaveri
Sahkari Awas Samiti Ltd. and it does not belong to the Corporate Debtor but
it 18 not denied, that on the basis of that security interest, a loan was
disbursed in favour of the Corporate Debtor and therefore, the Respondent
No.-2 15, admittedly, a Financial Creditor.

23.  Bo, m view of the aforesaid discussion, we are of the considered view
that in terms of Section 3 sub-Section 30 and 31 of the IBC, 2016, the
Respondent No.-2 is rightly declared a "secured creditor’ by the then
Resolution Professional and there is no illegality in that declaration.

24 At this juncture, we would also like to refer to the argument advanced
on behalf of the applicant and the Respondent No.-1 that by subsequent
sanction letter, the charge which was registered in the office of the Registrar
was omitted and therefore, it cannot be treated as a security in terms of
Section 77 of the Companies Act.

25  In this regards, the Learned Counsel appearing for the Respondent No.-
2, in the course of her arguments submitted that the second sanction letter is
continuation of the first sanction letter and therefore, the charge created on
the basis of the first sanction letter shall continue and it cannet be changed.

LA 3575, 2030
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26. At this juncture, we would like to refer to the relevant terms and
conditions of the second sanction letter dated 21701 /2016, the scanned copy
of which is reproduced below:-

10.The Company should ensure fhot the securifies. [pnme 05 wWell C5 ORI
emanged to us areinsured for the full value with bonk's clouse for of possible rigks
at ol he fmes end sebmil the saome be us _

1 1.The Company should ersuie pencdicol senicing of interast and reperyrmeend ol
Irsiolirment. : ;

12. 4l othet ‘terms ond condiions s per our sonchan dated 2412013 ®

applicosie.
(Sashi ey {Hp:nu: l Ij
Hl“"'" . P o Chief Manager
el Fa H'ﬁn‘llul“ﬁ \

27. In terms of the condition at serial no. 12 of the second sanction letter

dated 21/01/2016, other terms and conditions of the first sanction letter
dated 24/12/2013 remain applicable. Therefore, there is no reason to
disapprove the contention of the Respondent-2 regarding creation of the
charge under Section 77 of the Companies Act. Rather, on perusal of the both
the sanction letters together, we find that the subsequent sanction letter is in
continuation of the first sanction letter and therefore, the charge created and
repistered under Section 77 of the Companies Act 2013 shall be treated as a
valid charge.

28, Hence, we find, no force in the contention raised on behalf of the
Learned Counsel appearing for the applicant.

29,  So far as the decisions upon which the applicant has placed reliance, in
our considered view, are not applicable to the facts and circumstances of the
case and the then RP has rightly placed the Respondent No.-2 under the
category of Secured Creditor. Therefore, we are not inclined to interfere with
the decision taken by the then RP by which the Respondent No.-2 is placed
under the category of Secured Creditor.
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30, Hence, we find, no merit in the application. Accordingly, the
application is hereby dismissed.
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(L. N. Gupta) [Abni Ranjan Kumar Sinha)
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