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IN THE NATIONAL COMPANY LAW TRIBUNAL 

COURT NO. 5, MUMBAI BENCH 
 

      C.P. (IB) 1220/MB/2020 

Under Section 7 of the IBC, 2016 
 

              In the matter of 
 

Anand Rathi Global Finance Limited 

 
Express Zone, A wing, 10th Floor, 

Western Express Highway, Goregaon – 

East, Mumbai - 400063 

.... Petitioner 

                                          v/s. 

Doshi Holdings Private Limited 

58, Nariman Bhavan, Nariman point, 

Mumbai- 400021 

 

…. Corporate Debtor 

Order Delivered on: 19.02.2021 

Coram: Smt. Suchitra Kanuparthi, Member (Judicial) 

            Shri Chandra Bhan Singh, Member (Technical) 

 

For the Petitioner: Adv. Prateek Seksaria a/w Adv. Saket Mone, Adv. 

Vishesh Kalra, Adv. Radhika Kulkarni, Adv. Nishant 

Chothani and Adv. Abhishek Saliani i/b Vidhi Partners  

For the Corporate Debtor: Adv. Ankit Lohia a/w Adv. Dhanyashree Shah 

and Adv. Debashree Dey i/b Desai & Diwanji 

 

Per: Suchitra Kanuparthi, Member (Judicial) 
 

ORDER 
 

1. This Company Petition is filed by Anand Rathi Global Finance 

Limited (hereinafter called "Petitioner") seeking to set in motion the 

Corporate Insolvency Resolution Process (CIRP) against Doshi 

Holdings Private Limited (hereinafter called "Corporate Debtor") 
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alleging that Corporate Debtor committed default in making 

payment of Rs. 8,35,25,398/- including interest as per the terms of 

the agreementsby invoking the provisions of Section 7 of the 

Insolvency & Bankruptcy Code (hereinafter called "Code") read with 

Rule 4 Insolvency & Bankruptcy (Application to Adjudicating 

Authority) Rules, 2016. 
 

Facts of the case: 

 

2. The Petitioner is a Non-Banking Financial Company which extended 

loan amount of ₹3,00,00,000/- against securities facilities to the 

Premier Limited along with the co-borrower namely Corporate 

Debtor herein, under the Loan cum Pledge Agreement dated 

29.06.2015 for a period of 6 months from the date of disbursement. 

The amount was disbursed to the Corporate Debtor on 29.06.2015. 

Thereafter, the tenure of the Loan cum Pledge Agreement dated 

29.06.2015 was extended by a period of 6 months up to 

28.06.2016 through an addendum dated 28.12.2015 and the same 

was further extended by a period of 24 months up to 28.06.2018 

through an addendum dated 31.03.2016 (Facility 1). 

3. The Petitioner granted a loan of ₹2,00,00,000/- to Premier Limited 

and Corporate Debtor under another Loan cum Pledge Agreement 

dated 04.05.2016 for a term of 6 months from the date of 

disbursement. The amount was disbursed to Premier Limited on 

05.05.2016. Thereafter, the tenure of the Loan cum Pledge 

Agreement dated 04.05.2016 was extended by a period of 18 

months up to 04.05.2018 through an addendum dated 06.10.2016 

(Facility 2). 

4. The Petitioner granted a loan of ₹1,00,00,000/- to Premier Limited 

and Corporate Debtor under another Loan cum Pledge Agreement 

dated 05.10.2016 for a term of 1 month from the date of 

disbursement. The amount was disbursed to the Corporate Debtor 

on 06.10.2016 (Facility 3). 
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5. Under the Loan Agreement, the Corporate Debtor, pledged 

53,01,000 shares held by it in the Premier Limited in favor of the 

Petitioner to secure the repayment of amounts disbursed under the 

Loan Agreements. 

6. The tenure of the above said Facilities got expired and the amounts 

became due and payable on the following dates: 

Facility 1: 28.06.2018 

Facility 2: 04.05.2018 

Facility 3: 04.11.2016 

7. Premier Limited made a payment of ₹2,00,00,000/- to the 

Petitioner through a cheque bearing No. 064101 dated 21.05.2020 

towards monthly interest in respect of the aforementioned facilities 

under the said agreements. However, Premier Limited did not pay 

the whole remaining outstanding to the Petitioner. The Petitioner 

then issued many margin Shortfall Notices/ Emails to Premier 

Limited on 27.06.2019, 28.06.2019, 04.07.2019, 07.02.2020, 

10.02.2020, 14.02.2020 and 17.02.2020 to call upon the Premier 

Limited and the Corporate Debtor to clear the margin shortfall at 

the earliest before filing the Petition under Section 7 of the 

Insolvency and Bankruptcy Code, 2016. Thereafter, Premier Limited 

sent the following email dated 19.02.2020 to the Petitioner: 
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8. Later, a notice dated 12.06.2020 was sent by the Counsel for the 

Petitioner to the Corporate Debtor and nine others under Section 

138 of the Negotiable Instruments Act, 1881 calling upon them to 

pay the Petitioner a sum of ₹7,91,69,662.36/- within 15 days from 

the date of receipt of the notice. Then, the Counsel for Premier 

Limited replied to the above notice on 23.06.2020 and called upon 

the Counsel for the Petitioner to not initiate proceedings. 

9. Premier Limited even after many reminder mails/ notices sent by 

the Petitioner, failed to repay the monies advanced as per the terms 

of the Loan Agreements. Then, the Petitioner invoked 53,01,000 

shares pledged by the Corporate Debtor on 02.07.2020. The 

securities are listed on the stock exchange as on 14.09.2020 at 

₹3.90 per share and therefore, the notional value thereof would be 
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₹2,06,73,900/-. However, the security as shares is not realizable at 

present and/or cannot be liquidated inasmuch as there are no 

buyers for buying a large stake (17.45% of the share capital) of the 

said shares on the stock exchange/s. Therefore, the estimated 

value of the security as per the Petitioner is NIL. Hence, the 

Petitioner filed the present Petition on 18.09.2020. 

10. The Petitioner has enclosed the copy of following documents along 

with the Petition: 

i.Copy of Sanction Letter dated 27.06.2015 

ii. Copy of Loan cum Pledge Agreement dated 29.06.2015 

iii.Copy of Addendum to the Loan cum Pledge Agreement dated 

28.12.2015 

iv.Copy of Addendum to the Loan cum Pledge Agreement dated 

31.03.2016 

v.Copy of Sanction Letter dated 04.05.2016 

vi.Copy of Loan cum Pledge Agreement dated 04.05.2016 

vii. Copy of Addendum to the Loan cum Pledge Agreement dated 

06.10.2016 

viii.Copy of Sanction Letter dated 05.10.2016 

ix.Copy of Loan cum Pledge Agreement dated 05.10.2016 

x.Bank Account statements of the Petitioner showing debits in 

favor of the Corporate Debtor 

xi.Copies of the correspondences between the Petitioner and the 

Corporate Debtor 

xii. Copy of the cheque bearing No. 064101 dated 21.05.2020 of Rs. 

2,00,00,000/- provided by the Corporate Debtor to the Petitioner 

xiii.Ledger Account of the Corporate Debtor in the books of the 

Petitioner for the period 2015 to 2020 
 

Reply of the Corporate Debtor: 

 

11. The Counsel for the Corporate Debtor submits that the present 

Petition has been filed by the Petitioner on the incorrect and illegal 
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premise that the Doshi Holdings Private Limited is a corporate 

debtor and it is liable to pay the Petitioner an amount of 

₹8,35,25,398/-. It is submitted that the purported financial debt 

claimed by the Petitioner is lawfully and contractually not existing 

and not payable by the Corporate Debtor to the Petitioner. 

12. The Counsel for the Corporate Debtor submits that as evident form 

the Petition, the Petitioner has not disbursed any amounts to the 

Corporate Debtor. The Bank Statements of the Petitioner clearly 

reflect that the debt in question had been disbursed by the 

Petitioner to Premier Limited and not to the Corporate Debtor. 

Therefore, as per Sections 5(7) and 5(8) of the Code, there is no 

existence of debt. 

13. The Counsel for the Corporate debtor further submits that the 

Corporate Debtor merely pledged shares of the Premier Limited as 

security against the amount loaned by the Petitioner to Premier 

Limited. Such creation of security by the Corporate Debtor does not 

fall within the purview of ‘financial debt’ as set out in the Code. 

Therefore evidently, the Corporate Debtor fulfilled its obligations as 

a pledgee/ security provider under the Loan Agreements and the 

Corporate Debtor did not avail any loan amounts from the Petitioner 

under the Loan Agreements which is also evident from the 

Corporate debtor’s books of accounts for the year ended 

31.03.2015 to 31.03.2019. No part of the principal and/ or interest 

amounts were directly and/ or indirectly required to be paid and/ or 

serviced by the Corporate Debtor. Also, nowhere in the Petition, the 

Petitioner even contended that the Corporate Debtor was liable to 

pay the interest on the loan amounts that were disbursed to the 

Premier Limited. 

14. It is submitted by the Counsel for the Corporate Debtor that 

assuming that the Corporate Debtor is liable to pay any amounts to 

the Petitioner under the Loan Agreements, even then the Petition is 

not maintainable on the ground that as on the date of filing the 
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Petition, the debt of ₹8,35,25,398/- was not outstanding and that 

the said debt amount stood reduced on account of invocation of 

pledge of the shares of Premier Limited. Having invoked he pledge, 

the Petitioner has illegally and wrongfully chosen not to sell/ 

transfer the shares of the Premier with malafide intent on the 

frivolous ground that there are no buyers for buying a large stake. 

Here, the Petitioner has sought to reduce the Corporate Debtor’s 

shareholding in Premier Limited and additionally recover an amount 

of ₹8,35,25,398 illegally. Therefore, the alleged debt stands 

reduced to the extent of the valuation of the shares of Premier 

Limited and thus, the question of debt of ₹8,35,25,398/- as on the 

date of the Petition cannot arise. 

15. The Counsel for the Corporate Debtor then submits that in terms of 

the Loan Agreements, the debtor-creditor relationship existed only 

between Premier Limited and the Petitioner. A reading of the Loan 

Agreements reveal that only the party that has borrowed amounts 

was liable to repay the required amounts to the Petitioner. 

Therefore, in terms of the Agreements and understanding between 

the parties, the Corporate Debtor is not liable to pay any amounts 

that may be owed by the Premier Limited to the Petitioner. 
 

Findings: 

 

16. The CIRP against the Premier Limited was passed vide order dated 

29.01.2021, the said admission of the CIRP of Premier Limited was 

based under the loan agreement which was sanctioned to M/s. 

Premier Limited who had defaulted payment of Rs. 8.35 crores. An 

amount of the Petitioner had disbursed an amount of Rs. 6 crores 

as loan to M/s Premier Limited and the present Corporate Debtor as 

the co-borrower under three different loan cum pledged agreement 

with subsequent addendums. Under these loan agreements, the co-

borrower has been the Corporate Debtor herein pledged Rs. 53.01 

lacs shares of Corporate Debtor to the Petitioner to secure 

repayment of the amount disbursed. 
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17. The Counsel for the Corporate Debtor further stated that assuming 

that the Corporate Debtor is liable to pay any amounts to the 

Petitioner under the Loan Agreements, even then the Petition is not 

maintainable on the ground that as on the date of filing the Petition, 

the debt of ₹8,35,25,398/- was not outstanding and that the said 

debt amount stood reduced on account of invocation of pledge of 

the shares of Premier Limited. Having invoked he pledge, the 

Petitioner has illegally and wrongfully chosen not to sell/ transfer 

the shares of the Premier with malafide intent on the frivolous 

ground that there are no buyers for buying a large stake. Here, the 

Petitioner has sought to reduce the Corporate Debtor’s shareholding 

in Premier Limited and additionally recover an amount of 

₹8,35,25,398 illegally. Therefore, the alleged debt stands reduced 

to the extent of the valuation of the shares of Premier Limited and 

thus, the question of debt of ₹8,35,25,398/- as on the date of the 

Petition cannot arise. 

18. This bench is the considered opinion that the Corporate Debtor in 

the capacity of co-borrower/Pledgor has defaulted in repaying the 

loan as the liability of borrower and co-borrower/pledgor is co-

extensive as defined under Sec128 of the Contract Act 1872. 

19. It is beneficial to refer to the judgment of Hon’ble NCLAT in 

Company Appeal No. 633 of 2020 dated 24.11.2020, in the matter 

of SBI vs. Athena Energy Ventures Pvt. Ltd., wherein the Hon’ble 

NCLAT has observed at para no. 18 that in the matter of guarantee, 

the CIRP can proceed against the principal borrower as well as 

guarantor. The para no. 19 and para no. 20 and the order of 

Hon’ble NCLAT is as follows: 
 

“Para 19: It is clear that in the matter of guarantee, CIRP can 

proceed against Principal Borrower as well as Guarantor. The 

law as laid down by the Hon’ble High Courts for the respective 

jurisdictions, and law as laid down by the Hon’ble Supreme 

Court for the whole country is binding. In the matter of 
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Piramal, the Bench of this Appellate Tribunal “interpreted” the 

law. Ordinarily, we would respect and adopt the interpretation 

but for the reasons discussed above, we are unable to interpret 

the law in the manner it was interpreted in the matter of 

Piramal. For such reasons, we are unable to uphold the 

Judgement as passed by the Adjudicating Authority. 

 

Para 20: It is not shown that the application was otherwise 

incomplete. We thus, proceed to pass the following Order:-  

ORDER 

The Appeal is allowed. Impugned Order passed by the 

Adjudicating Authority dated 4th March, 2020 is quashed and 

set aside. CP(IB)No. 466/7/HDB/2019 filed by the Appellant 

before Adjudicating Authority is restored to the file of the 

Adjudicating Authority. The Adjudicating Authority is directed to 

admit the Application CP(IB)No.466/7/HDB/2019 and pass 

further necessary Orders as per provisions of IBC. The 

Adjudicating Authority is requested to appoint the same IRP/RP 

as has been appointed in CP(IB)616/7/HDB/2018 in the CIRP 

proceeding against M/s. Athena Chattisgarh Power Ltd. 

(Principal Borrower). The IRP/RP will act in accordance with law 

keeping observations in this Judgment in view. 

No Orders as to costs.” 

 

20. The Hon’ble NCLAT while dealing with an appeal filed the appellant 

bank against the CorporateGuarantor held that the appellant bank 

had filed a Section 7 application against the principal borrower 

which was admitted, and had also filed an application under Section 

7 seeking imitation of the CIRP against the Corporate Guarantor the 

application was filed arising out of the same transaction and the 

same common loan agreement. The Respondent/ Corporate 

Guarantor relied upon the judgment of Vishnu Kumar Agrawal Vs. 

Piramal Enterprises Ltd. dated 08.01.2019 wherein it was held that 



C.P. (IB) 1220/MB/2020 

Page 12 of 19 
 

once the petition under Section 7 of IBC is filed against the 

principalCo-Guarantor and the CIRP is initiated the financial creditor 

cannot filed another applications onthe very same set of claim. 

Adjudication Authority relying upon the judgment of Piramal 

declining to admit the application under Section 7 against the 

Corporate Guarantor. The contentions of the said appeal before the 

Hon’ble NCLAT was that under Section 128 of the Indian Contract 

Act, 1872, the liability of the principal borrower and the guarantor is 

coextensive and the creditor is entitled to proceed against either or 

both andno sequence is required to be followed.  

21. The Hon’ble NCLAT framed issues for consideration as follows: 

i. Whether the ‘Corporate Insolvency Resolution Process’ can be 

initiated against a ‘Corporate Guarantor’, if the ‘Principal 

Borrower’ is not a ‘Corporate Debtor’ or ‘Corporate Person’? 

and;  

ii. Whether the ‘Corporate Insolvency Resolution Process’ can be 

initiated against two ‘Corporate Guarantors’ simultaneously for 

the same set of debt and default?” 

22. The Hon’ble NCLAT at para 14 in its judgment also discussed the 

observation made by the Insolvency Law Committee in the report of 

Feb, 2020. The Report is produced below: 
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23. In view of the judgment of Hon’ble NCLAT in the aforesaid 

paragraphs this Bench is of the considered opinion that the 

petitioner being a non-banking financing company had extended the 

amount of Rs. 8,35,00,000/- to the principal borrower (M/s. Premier 

Limitedand the Corporate Debtor / co-borrower/guarantor under the 

loan cum pledgeagreement dated 04.05.2016 for a term of 6 

months from the date of disbursement. The recital of the Loan cum 

Pledge Agreement expressly declares the Corporate Debtor to be a 

borrower/ pledgor. The recital of the Agreement is reproduced 

below: 

 
 

Upon perusal of the categorical declaration, it can be said that the 

Corporate Debtor and Premier Limited are commonly/collectively 

called as Borrowers and individually as borrower or pledgor. 
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Therefore, once the CIRP against the Premier Limited is initiated, 

CIRP against this Corporate Debtor in the capacity of 

Borrower/Pledgor who defaulted in repayment of debt due to the 

Petitioner. Infact, it can be said that the Corporate Debtor has 

accepted the additional liability of being a Borrower and a Pledgor. 

24. The tenure of Loan cum Pledge Agreement dated 04.05.2016 was 

extended by a period of 18 months up to 04.05.2018 through an 

addendum dated 06.10.2016. Under the Loan Agreement, the 

Corporate Debtor being the Co-borrower had pledged 53,01,000 

shares of Corporate Debtor in favour of the Petitioner. In view of 

default of not servicing the loan/pledge Agreement by Premier Ltd. 

who is already under CIRP vide admission order dated 29.01.2021 

and no recoveries were possible under the said pledge document, 

the debt and default are established and the ingredients of Section 

7 of the Code are thus fulfilled. 

25. The definition of Pledge under Section 172 of the Indian Contract 

Act, 1872 states that Pledge is a Bailment of goods for security for 

payment or performance of a promise. The principles of promise of 

payment are akin to the principles of contract of Surety under 

Section 126 of the Contract Act, 1872. The facts of the present 

case, the Corporate Debtor as borrower No.1 and Pledgor. The 

entire Loan cum Pledge Agreement executed in favor of the 

Petitioner confirms the liability of borrower(s) is co-extensive/ joint 

and several as entailed in the terms & conditions of 

payment/repayment, and even where the events of default is 

triggered under the contract. It is irrelevant whether the pledge was 

invoked late, the moot question is whether the liability exist and 

whether there is default of non-payment of dues under the Loan 

Cum Pledge Agreement. It is an undisputed fact that the default is 

proved and liability is established and that an order of admission is 

passed against the Borrower (Premier Limited) for the same set of 

loan. 
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26. This Bench, on perusal of the documents filed by the Financial 

Creditor, is of the view that the Premier Limited and the Corporate 

Debtor defaulted in repaying the loan availed. In the light of above 

facts and circumstances, the existence of debt and default is 

reasonably established by the Petitioner as a major constituent for 

admission of a Petition under Section 7 of the Code. Therefore, the 

Petition under sub-section (2) of Section 7 is taken as complete, 

accordingly this Bench hereby admits this Petition prohibiting all of 

the following of item-(I), namely: 

 

(I) (a) The institution of suits or continuation of pending suits or 

proceedings against the Corporate Debtor including execution of 

any judgment, decree or order in any court of law, tribunal, 

arbitration panel or other authority;  

(b) transferring, encumbering, alienating or disposing of by the 

Corporate Debtor any of its assets or any legal right or 

beneficial interest therein;  

(c) any action to foreclose, recover or enforce any security 

interest created by the Corporate Debtor in respect of its 

property including any action under the Securitization and 

Reconstruction of Financial Assets and Enforcement of Security 

Interest Act, 2002 (SARFAESI Act);  

(d) the recovery of any property by an owner or lessor where 

such property is occupied by or in the possession of the 

Corporate Debtor. 

 

(II) That the supply of essential goods or services to the 

Corporate Debtor, if continuing, shall not be terminated or 

suspended or interrupted during moratorium period.  
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(III) That the provisions of sub-section (1) of Section 14 shall 

not apply to such transactions as may be notified by the Central 

Government in consultation with any financial sector regulator. 

 

(IV) That the order of moratorium shall have effect from the 

date of pronouncement of this order till the completion of the 

corporate insolvency resolution process or until this Bench 

approves the resolution plan under sub-section (1) of Section 

31 or passes an order for liquidation of Corporate Debtor under 

Section 33, as the case may be.  

 

(V) That the public announcement of the corporate insolvency 

resolution process shall be made immediately as specified under 

Section 13 of the Code.  

(VI) That this Bench hereby appoints, Mr. Kanak Jani, having 

office at 17, Sai Moreshwar Luxuria, Plot No. 74, Sector 18, 

Kharghar, Navi Mumbai – 410210; having Registration No. 

IBBI/IPA-001/IP/P-01757/2019-2020/12685 as Interim 

Resolution Professional to carry the functions as mentioned 

under Insolvency & Bankruptcy Code. 

27. The Registry is hereby directed to communicate this order to both 

the parties and the Interim Resolution Professional immediately. 

 

                Sd/-                                                                   Sd/- 

     Chandra Bhan Singh     Suchitra Kanuparthi 

     Member (Technical)                       Member (Judicial) 


