IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH (COURT - II)

Item No. 202
(IB)-364(ND)2021

IN THE MATTER OF:

BHS-Sonthofen(India)Pvt. Ltd. Applicant/Petitioner
Versus
Akona Engineering Pvt. Ltd. Respondent

Under Section: 9 of IBC, 2016

Order delivered on 01.06.2022

CORAM:

SHRI ABNI RANJAN KUMAR SINHA, SHRI L.N. GUPTA,
HON’BLE MEMBER (J) HON’BLE MEMBER (T)

PRESENT:
For the Applicant : Mr. Ravi Chandra Mohan, Adv
ORDER

This is an Application filed under Section 9 of the IBC. Heard the Ld.
Counsel appearing for the Applicant as well as the Corporate Debtor. Ld.
Counsel for the Petitioner submits that vide Order dated 25th April 2022, the
right of the Respondent to file the reply has been closed and the matter is

listed for arguments.

2. Ld. Counsel appearing for the Petitioner further submits that in terms
of the reply to the demand notice, the Corporate Debtor has admitted the debt

and also default in making payment of the dues.

3. For better appreciation of the facts, we would like to refer to Part IV of

the application, the scanned copy of which is reproduced overleaf :

>

(Sapna)



Part- TV
PARTICULARS OF OPERATIONAL DEBT
I. | TOTAL AM@UNT}AS an 03.05.2021, amount claimed to be due j5 Rs.
OF DEBT 1,22,17,790/- (Rupees One Crore Twenty Two Lacs
Seventeen Thousand Seven Hundred and Ninety Cnly) till

i ;acmai date of payment and intercst @ 18% p.a. payable
5 from the date of default 611 the date of actual payment,
DETAILS OF | The Corporate debtor pleced Three Purchase Orders

e

TRANSACTIONS vide reference numbers — (1) AKONAVOC [V19-20/PO-
| ON ACCOUNT OF
WHICH DEBT
FELL DUE, AND |20/PO-474 dated 11-10-2019; and (3) AKONA/Febi{9-
THE DATE FROM
WHICH SUCH
| DEBT FELL DUE

480 dated 03-10-2019; (2) AKONA/BHS/OCT/19-

20/PO-488 dated 04-02-2020 and the amount totaling to

Rs. 1,42,78,000/- for which the corporate debtor has paid
only an amount of Rs, A 1000000~ towards advance in

| various dates as R, 10,00,000/- on 11-10-2019: Rs.

| 14,00,000/ on 11-10-2019 and Rs, 17,00,000/- on 05-02-

2020 and the balance outstanding is Rs. 1,01,78,000-

I. It is to be submitted that the Applicant / Operational

Creditor had provided material of BHS Twin Shaft

Mixer as per the purchase order specifications given by ;
the Corporate Debtor / Respondent company vide |

purchase arder reference details as fallows:

[ SNo | Purchase Order No, Date | Amount

I | AKONAVOCT/19- | 03- 487,000
| /'."x "V“r,::»\
. ‘5 11?".’ & 5

\L ":.l: i (11 % '*

W

(Sapna)



[ | | 20/PO-480 T0-

20719

L2 AKONABHS/OCT 9. 11s 35,99,000

| MWPO-474 ! 10- .

2019 1 |

3 | AKONA/Fehiio- 04- | 66,67,000

ZWPO-48R 02

§ i
| 202¢
. ; |

. e 1 "
TOTAL AMOUNT OF 1,42,78,000 |

|

’ MATERIAL SUPPLY , i:

2. It is to be submitted that from the date of supply of |

[

above said material for an amaunt of Rs. 1,42 78 000,

i (Rupees One Crore Forty Two Lacs Seventy Eight |
Thousand Only), the Corporate Debter Respondent |

Company hawe paid only an amount of Rs, 41, 00,000 5

(Rupees Forty One Lacs Only} in various dates as Rs,

f f 10,00,000% (Rupees Ten Lacs Only) on 11™ 'D\a:.‘mher?

i
i |

2019, Rs. 14,00,000/- (Rupees Fourteen Lacs Only) on }

!
11™ Oectober 2019 and Rs. 17,00,000/- {Rupcc‘s}‘

' Sevemtesn Lacs Only) on 5™ February 2020, Thar as |

per the request of the Corporate Debtor Respondent

Company, the Applicant ¢ Operational Creditor ’
petiticner company have allowed 30 deys credit period f

to honor the entire invojes valees but the Corporate

Debror ¢ Respondent cmmpan;,k' wutt
L

== I

| — T, S .
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3,

' pu_) revend ol o outstanding dues even wfier 463 tLJ.}b due

i

5

period from the date of first invojce LEa=-10-2019). f
!

It is to be submitted that the Crperational Creditor ¢
Applicant company  have reminded the Corporate
Debtor ¢ Respondent Company so many times to clear
the outstanding dues but the Corporate  Debtor .f'
Respondent Company  has keep on postponing  the
payment and finally the Operational Creditor o

petitioner campany vexed with the behavior of the |

Corparate Debtor  respondent company and fs Jey

managerial persomnel behavior and finally initisged
demand notice in Form 3 & Form 4 as per Insobvency |
and Bankruptcy Code (IBCY, 2006 on 18" February |
2021 for an amount of Rs. L2207, 790 which

inclades interest g 18% poa i.e, Rs, 20,39, 7o/,

|

4. It is to be submitted that the Operational creditor has f

f

!

I Basitively, @2 Tewteal_gevergrst — R, J00, -Mm

received reply on 2™ March 2021 from the Authorized f
|
Legal Adwvisor (Mr. Belram Chaudhary) of lhe ‘
Corporate Debtor / Respondent company which stated |

as "yl Tt ¢ eltend fv . . ne.:x-_-.u!c;’.;1

Ratice in_ this coutexr, | hove fo_stode Shed ol foe

Snaneial crives we could mar denanle pervinsnd to vow, o |

we wild do TS porpement i e et of” Aarel 2037

u"q

wdff e cleared in the  faxr week o Ao AT

",

e




e i i, —_— fr———
F | o be submitted that the Corporate debtor hawe nat |
i
fulfilled even ane single payment terms 85 per its reply. f

5. It is to be submitted thar the Operational Creditor -}

Aopplicany company have not received the nuftsrand'lng.
l

dues amaoung fram the Carporate Debtor j Ifk CESpOmSse m
? » : the notice issued uds S{ 1} through form 3 of TRC, 2016, f
| That it is very clearly stated in section 1) of IBC, g
2016 as “diFer expi o the period o0 days fiam rhe

dae oy delivary  of narice o g clerrcrnalivigr

Aremrerts ek TN i el cperational creditor doss mar |

{ ! : receive panment fiom the CorpROrae debitov or motice ol

i
-
!
1 {
4 digpate e SF2L, e creraliamal creclitor ey file e |

|
aoplication  befbwe  the Adiudicating oo Wiy .t"u:

PR iveg the Cay Eaavane fneofvency eI fonT pancheergs

e s e ettt e .

i B. It i o be submitted thar the Operational Circdu:ur‘
! humbly submits that, it is left with no option tham o 5
i
Enock at the doors of this Flon"ble Tribunal u's 9 of the
Insolvency and Bankruptey Cuode [or the relief prayed
for in accordance to the Provisions of the code.
2. .AM@TGNT Iimuum claimed to be in I:Eefauh s "Rs. J._ﬁ,“lf'mé
| CLAIMED TO BE | ! {Rupees QOne Crore  Twenty Two [Lacs Sew enteen | i
{ IN DEFAULT AaND ’Th::us&nd Seven Hundred and Mimzty Only) along Nlth

e S,

l THE DATE  ON | intersst & 18% poa. Payable from the date of defaule 6l |
g WEIDCT THE | the date of actual pesvmment. |
DEFALF

; ! REEALLT Lirst et oocired ol DF. 022020 and same iy wrﬁ'

. | DCCURRETLDx . ;

4 ! ORI, |
|

|

I (ATTACH THE |
WORKINGS F
W s OR | (,c:-py m:' !he C*il"ullmmn Sheet almwmg dhig

T

COMPUTATION - Amount to be paid by the Corporate Debtor is attachedf
OF AMOUNT AND along with this Application.

DATES OF
DEFAULT IN
TABULAR F ORM)

O~
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4. Ld. Counsel for the petitioner submits that the reply to the demand
notice is placed at page 52 of the application. He further submits that since

there is default in making payment of the dues, the application may be
admitted.
S. On the other hand, Ld. Counsel appearing for the Corporate Debtor

seeks adjournment to settle the matter. We are not inclined to give anymore

opportunity. The prayer to adjourn the matter is hereby rejected.

6. At this juncture, we refer to the reply to the demand notice placed at

page 52 of the Application, the scanned copy of which is reproduced below :

AKONA ENGINEERING PVT. LTD.

{AN IS0 9001 : 2015 & CE CERTIFIED)

Mirs of; Fully AsHormabic Compularized Concrata Batching & Mixing Plant, Weat piix Prant
Agphall BEaleh Type Hot Mix Plant, Stone Crusher & Qher Construction Egquipments

BHS-Sonthofen {Indin} Put. Ltd,
Ofo 6-3-252/1/7) B, 3™ Floor

Qpp. IPM, Erramazil

Banjars FLIT, Hydembard, Telangany
PIN- 500034

Sir,

Or: Behatf of my above sald elient b s Alcana Engineering Pvt. Ltd., I Hawe to give
reply of your notice dated- 18-02-2021 which is as under:-

A1) That my client is in receipt of your aforesald motice in this context, I have to state
that due to financial crises we could not made Payment to you. So we will do T5%
pagament in month mareh-2021 will be cleared in the last week of April-2021
poeltively.

12} Total amount- 1.01,78.000.0?/'_"‘

[ hope thiat you will appreciave the muotter, T kope that wvery Bood relatioe

between you and my client will be far betber in futare.
g s

[BALRAN CXHAU‘DEAR‘Y]
Authorised Legal Advisor
Of M/ s Akona Enginearing Put, Ltd.

el LR e, e s L

" Head Office : "HYCON HOUSES A58, Hinden Vikae, Dolhi-Momrat Road, Ghitrinbad-201 064 (UF) Indlp
Phone No.  : +81-120-2854742, Tall Fran - 1600121457457
#fg. Undt  : Khasra No. 200, Village Raipur, Pagt - Shagwanpur, Dislt, - Haridwes-24 7987, {UKH) tndla

Wabsite 1 wwwakonsdindin.com, E-mail : Infogakonaindincy =
32> N
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T On perusal of the averments made in the application as well as in the
reply to the demand notice placed at page 52, we observe that the amount of
debt has been admitted by the respondent and the total amount of default as
per Part IV is Rs.1,22, 17,790/~ as on 34 May, 2021 and the date of default is
7th February 2020.

8. We further notice that the applicant has filed an Affidavit u /s 9(3)(b) of
the IBC, the scanned copy of which is reproduced below:

"“"—‘ﬂ.,& 17495 G JUN 28 25271

VELLAREDDY G, Ve g e e mr 42090

R VB AR AN 5001

! S i S g DoooOZO PES9aZ
oy Code B016)

LECENSE e
(Undur Section 93 )b} » P
e ] T LARSTSGN.
I, Neealesh Pramodrai Desai, S¥o Mohan Lal Desai, being the Managing Director and
authorized person of the Comparny h's. BHS-Sonthofen {india) Pwt Ltd having office
at Do iNw- §5-3-252M/7/8, 3@ Flaor, Opp. IIPp4, Emramanzil, Banjara Hills, Hyderabad —
S00 034 salemnty affinnn as follows:

1. 1 am the Managing Diractor of the Operational Craditor Ms. BHES-Sonihofen
{India) Pvt Ltd in the abeowe said ratter amd | am duly authorized by the said
applicant to make this affidawit on its behalf

2. I haraby state and affirm that there is no notice givan by the Carporata
Debtar relating to a dispute of the wnpaid operational debt pursuant fo
Issuance of damand nolice by thie Applicant /' Petitioner company wrnder
section 8(1) of the Insalvency and Bankruptcy Code, 2016,

3. F have not received the outstalnding due amount of Rs._1 22,17, TS0 wiich
Includes ntarest of Re.20,39, 75" from lhe Corporate debtor 1l dare.

4. In response o my ctain af the said anvount or any pant thereof. | hawe relied
an the foliowing documeants
iy Furchaser Cvders
iy Tax Invoices and Ledger cuwistandings,
iy Bank Statenmernt,
iw) Due Confirmation Letter from Corporate deblior

Sotemnky affirmed at Mydarabad this 2™ day of June, 2&21.%}‘—7“2\ ™, y
5 ol \ 1] -
\"0*}"_-\%* LR

"

S
A )

Beforea me X
MNatery O=th Sommissicner N

Weriflcation
I, the depanent terein abawve, do hereby wverifty and affirm that the contents of para 1
to 4 of the atfidavit are trua and camract 1o myw krowiaedge and behall. Mothing is false
and rnothing maternal has been conceald there from.

Werified at Hyderabad on this 28™ June, 2021

BTTESTEL
W i -
HasREREl e —
J}?’MQ"!" e ‘_,:Ilr!f‘li‘]_'.‘-gutw..

HizoierateeT - B2, Telangana, Frce
Flhione @ S392535600
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9. Under such circumstances, in terms of Section 9(5) of the IBC, 2016. It
is seen that the application is complete, no operational debt was paid and
even no dispute has been raised. The Applicant has not proposed the name
of the IRP.

10. In the given facts and circumstances, the Operational Creditor has
established the default on the part of Corporate Debtor in payments of the
operational debt. The Petition filed under Section 9 fulfils all the requirements
of law. Therefore, the Petition is ADMITTED in terms of Section 9(5)(i) of
the IBC. Accordingly, the CIRP is initiated and moratorium is declared in
terms of Section 14 of the Code. As a necessary consequence of the
moratorium in terms of Section 14(1) (a), (b), (c) & (d), the following

prohibitions are imposed, which must be followed by all and sundry:

“(a) The institution of suits or continuation of pending suits or
proceedings against the corporate debtor including execution
of any judgment, decree or order in any court of law, tribunal,
arbitration panel or other authority;

(b)  Transferring, encumbering, alienating or disposing of by the
corporate debtor any of its assets or any legal right or beneficial
interest therein;

(c)  Any action to foreclose, recover or enforce any security interest
created by the corporate debtor in respect of its property
including any action under the Securitisation and
Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002;

(d)  The recovery of any property by an owner or lessor, where such
property is occupied by or in the possession of the Corporate
Debtor.”

11. Since there is no IRP proposed by the Operational Creditor. Therefore,
this Bench appoints Mr. Rajeev Lochan having IBBI Registration No.
IBBI/IPA-OOQ/IP—NOO606/2018—19/ 11885 (Email : csrajeevlochan@gmail
.com) from the list of panel of IPs recommended by IBBI to this Adjudicating
Authority.

O —
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12. The Operational Creditor is directed to deposit Rs.2,00,000/- only with
the IRP to meet the immediate expenses. The amount, however, will be subject
to adjustment by the Committee of Creditors as accounted for by the Interim

Resolution Professional and shall be paid back to the Operational Creditor.

13. A copy of this Order shall be communicated to the Operational Creditor,
the Corporate Debtor and the IRP mentioned above, by the Registry of this
Tribunal. In addition, a copy of the Order shall also be forwarded by the
Registry to IBBI for their records.

o
(L. N. GUPTA) (ABNI RANJAN KUMAR SINHA)
MEMBER (T) MEMBER (J)
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