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ORDER

PER SHRI L. N. GUPTA, MEMBER (T)

M/s. Sahaj Bharti Travels (for brevity ‘Applicant/Operational
Creditor’) has filed the present Application under Section 9 of the
Insolvency and Bankruptcy Code, 2016 (for brevity ‘IBC, 2016°) read
with Rule 6 of the Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016 with a prayer to initiate the
Corporate Insolvency Resolution Process against M/s. HCL

Technologies Limited (for brevity ‘Respondent/Corporate Debtor’).

2. That the Corporate Debtor namely, M/s. HCL Technologies
Limited is a Company incorporated on 12.11.1991 with CINL74140DL
1991PLC046369 under the provisions of the erstwhile Companies Act,
1956 having its registered Office at 806, Siddharth, 96, Nehru Place,

New Delhi 110019. Hence, the jurisdiction lies with this Bench.

3. That the Authorized Share Capital of the Corporate Debtor is
Rs.6,03,40,00,000 and Paid-up Share Capital is Rs.5,42,73,30,192 as

per the Master Data of the Corporate Debtor on the MCA website.

4. It is submitted that the Applicant is engaged in the business of
providing transport services on contract basis. That it entered into a
registered Agreement for Transport Services (for brevity referred to as
“ATS”) dated 19.11.2015 with the Corporate Debtor for provision of

transport services for a period of 3 years from 20.04.2015 to
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30.04.2018 and which was renewable on mutual consent. It is
submitted by the Operational Creditor that the agreement was
mutually extended up to 31.12.2018 and as there was no further
extension, the agreement expired on 31.12.2018. It is added by him
that the last payment was received in June 2017. In Part IV of the
Application, the Operational Creditor has claimed the total unpaid

Operational debt of Rs.3,54,10,565/-.

S. That the particulars basing on which the Applicant has claimed
its Operational Debt are given under Part IV of the Application, the

scanned copy of which is reproduced below :

PART-IV
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6. That the Corporate Debtor has averred that from the date of
commencement of the services under the ATS dated 19.11.2015, it has
provided services worth Rs.10,04,61,200/- (Ten Crores Four Lakhs
Sixty-One Thousand Two Hundred Only), against which he received a
sum of Rs. 6,50,50,635/- (Six Crores Fifty Lakhs Fifty Thousand Six
Hundred Thirty-Five Only). However, the remaining sum of Rs.
3,54,10,565/- (Three Crore Fifty-Four Lakhs Ten Thousand Five
Hundred Sixty Five Only) was not paid by the Corporate Debtor. That
from perusal of Part IV of the Application, it is observed that the
Applicant has claimed its operational debt solely arising out of the
Minimum Guarantee Clause in the ATS existing between the parties

up to its expiration on 31.12.2018.

7. That it is submitted by the Operational Creditor that since the
Corporate Debtor did not make the due payment of his operational
debt, it had issued a Demand Notice dated 08.05.2019 in Form no. 3
under Section 8 of IBC, 2016 at the registered office of the Corporate
Debtor via Speed Post. The Operational Creditor has also annexed the
notice of dispute dated 25.06.2019 received from the Corporate Debtor
through Advocate Mr. Ravindra Kumar Sharma. The Applicant has
filed the Affidavit under Section 9(3)(b) of IBC, 2016 and stated that
the Operational Creditor has received a reply to its Demand Notice dated
8.05.2019 on 10.06.2019, however, the Corporate Debtor has failed to

raise any dispute with respect to the demand raised by the Operational
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Creditor and also there is no dispute of unpaid operational debt

pending between the parties in any court of law.

8. That on issuance of notice by this Adjudicating Authority, the
Corporate Debtor has appeared and filed its reply as well as the

Written Submissions.

9. It is submitted by the Corporate Debtor that the Petition is
barred by limitation. It is added by the Corporate Debtor that the table
attached at page no. 74 of the Application contains claims, which are
time barred. The list relied by the Corporate Debtor containing the

claims, which are time barred is reproduced below :
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[ '
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10. It is contended by the Corporate Debtor that there is a pre-
existing dispute between the parties and in support of its contention,
the Corporate Debtor has referred to the e-mail communication
exchanged between the parties placed at Annexure 2 from page no. 48

onwards of the Application.

11. It is further contended by the Corporate Debtor that there is no
debt due and payable in terms of the service contract as the Corporate
Debtor did not raise invoices for the unpaid Operational debt. In this
context, the Corporate Debtor has placed emphasis and drawn

attention to the Clause 28 of the ATS.

12. It is stated by the Corporate Debtor that the Operational
Creditor itself has admitted in its Application that it has not issued
any invoices for the Operational Debt claim arising out of the Minimum

Guarantee Clause of the ATS.

13. It is further stated by the Corporate Debtor that any payment
under the ATS is to be made by the Respondent Company only of the
undisputed invoiced amounts. This is clearly provided in Clause 28 of
the ATS filed at pages 26-27 of the E-Application. Schedule ‘A’ annexed
with the Agreement, does not provide for any independent right of
claim. However, it just provides for the mode of
computation/calculation of the claim in furtherance of Clause 28 of
the Agreement. The terms and conditions for the Minimum Guarantee

to be applicable are contained in Schedule A of the Agreement at page
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38 of the E-Application (Annexure A-1). The relevant clause of the ATS

is reproduced below:

“Terms and conditions for Minimum Guarantee and back-to-back
(applicable for small vehicles):

1. 90% availability of cabs

2. Average 2.5 routes per cab

3. Usage of only fully complaint cab (GPS and panic buttons
on the device)

Maximum 5 hours route duration for back-to-back trip”.

14. It is contended by the Corporate Debtor that the Applicant has
failed to meet the aforesaid four conditions for demanding the
Minimum Guarantee payment, which requires the Applicant to follow
certain pre-conditions before claiming the payment under the

Minimum Guarantee Clause.

15. It is further contended by the Corporate Debtor that the
Applicant vide its email dated 03t December 2018, sent in response
to the Respondent’s challenge/dispute to the alleged claim of the
Applicant, accepted that the Minimum Guarantee was withdrawn and
was effective till 31 July, 2016 and not 1stJuly, 2016. Further, in the
said email, the Applicant admits the existence of a dispute in relation

to the payment liability /Operational Debt as presently claimed.

16. It is stated by the Corporate Debtor that the ATS dated
19.11.2015 was further modified by way of three subsequent
Addendums executed on 17.07.2017, 22.01.2018 and 04.09.2018 to
the Service Agreement dated 19.11.2015. It is added that in above

stated addendums, the Schedule A was amended. It is submitted by
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the Corporate Debtor, that the Applicant has concealed these material

facts in its Application.

17. The Operational Creditor has filed its Rejoinder and Written
Submissions and stated that there is no pre-existing dispute between
the parties. It is stated that the payment of the Minimum Guarantee
was divided into 2 parts i.e., part A, which deals for the services till
July 2016 and Part B, which deals with the services for the period from

August 2016 till the end.

18. That as regards to the non-issuance of invoices, it is stated by
the Operational Creditor that it was only liable to raise the invoices to
exhibit the actual kilometers, which the car actually ran. However, as
per the ATS, the Minimum Guarantee was already decided, therefore,
the Operational Creditor was under no liability to raise separate
invoice(s) towards the Minimum Guarantee, which was already agreed

upon between the parties by the Agreement.

19. With regard to the issue of Limitation, it is stated by the
Operational Creditor that in the instant case, the cause of action is a
continuous one and, on several occasions, the corporate debtor has
admitted the liability towards minimum guarantee and has never
denied the existence of the said liability. And the Corporate Debtor
vide its email dated 29.11.2018 has even tried to settle the liability by
offering Rs.20,58,818/- as one-time full and final settlement which

clearly depicts that the CD has acknowledged the existence of debt.
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amount to the Operational Creditor. Therefore, the limitation is
continuing and still subsisting. It has added that the Service
Agreement (ATS) between the parties was duly extended mutually,
therefore, it is considered to be a running account between the parties

which amounts to a continuous cause of action.

20. That as regards to the not annexing the addendums to the
Service Agreement in its application, it is stated by the Operational
Creditor that since the said addendums nowhere reflected any change
or amendment to the minimum guarantee clause, which was specified
in the original agreement entered between the parties, therefore it has

not annexed the same with its Application.

21. It is stated by the Operational Creditor that the Corporate
Debtor vide email dated 28.05.2018 placed at page 52 of the e-
Application, had itself admitted that a certain amount was due
towards the Minimum guarantee, for which it had provided the
Operational Creditor with a computation. That in response to the said
mail and after the meeting with the Corporate Debtor on 14.08.2018,
the Operational Creditor vide email dated 17.08.2018 had supplied
the month-wise computation of the entire minimum guarantee (MQG)
dues till July 2016 to the Corporate Debtor. The scanned copy of the

email annexed at page 52 of the e-Application is reproduced overleaf :
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- Bahaj Bhartl Travels
Fram: Alay Sharma [shammaajhcl.com)
+ Sent: Wednesday, September 05, 2018 2:60 Pu
To: Sahaj Bharfi Travels. m jha@sahajbharitavels.cam
Co: Rajt Kapoor
Subject: RE: M O M 28-5-2018
Attachments: MG Working_SBT.xlsx

Dear Mr, Mukesh
Further to our meeting on MG calculation which we explained, please find attached the same
for your reference,

We request your acceptance confirmation on the seme so 25 to move to next step of payment
release & settlement,

Rgds,
Ajay sharma

T--Original Meszage-----
;um: Sahaj Bharti Travels <mukesh@sahajbhartitravels.com:
Sent: 17 August 2818 18:48
To: &jay Sharma <sharmaaj@hcl.com:; Sanjeev Bhandari <sanjeev-b@hcl.com:.
Cc: Rajit Kapoor <rajit.kapoor@hcl.coms; m.jha@sahajbhartitravels.com
biect: RE: M O M 28-5-2018 v
mportance: High

Dear Ajay
As discussed in meeting there is mismatch in data showsd by you.

Our actual MG amount till July 2816 is attached in files. These anount are as per the
contract terns.

Thanks & Regards

MUKESH KUMAR

) BHARTI TRAVELS PWT LTD
H-8124-3224131, 9999888898
E-mail:-mukesh@sahajbhartitravels.com

22. That during the course of final hearing held on 02.11.2021, the
Operational Creditor has drawn our attention towards the email dated
29.11.2018 to demonstrate that the Corporate Debtor had
acknowledged its liability to the extent of Rs.20,58,818/-. The scanned

copy of the same is reproduced overleaf :
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, Sahaj Bharti Travels ' -V

From: Ajay Sharma [sharmaaj@hcl.com]
. Sent: Thursday, November 29, 2018 1:13 PM
o To: Sahaj Bharti Travels
Ce: Rajit Kapoor, Sanjeev Bhandari
Subject: Settiement of claimed outstanding amount on account of MG

Dear Mr. Mukesh

This is in reference to Transport Agreement dated 19/11/2015 (“Agreement”) between HCL Technologies
Ltd and Sahaj Bharti Travels. .

It is matter of fact that clause of Minimum Guarantee had been withdrawn w.e.f 01/07/2016
In this regard, you have alleged that some dues of Rs. 1,11,91,096/- are outstanding including on account of
MG provision under the Agreement. Please note that we have duly verified the records and per us no amount
is outstanding or payable to you in terms of the Agreement including on account of MG provision.

%ﬁe\rer, considering our business relationship and with an objective of working together in future, we

ypose a good faith offer of Rs 20,58,818/- as one time full and final settlement of all issues between the
parties. _ . =

%hls limited period without prejudice offer remains open to be accepted by you until 5pm on 5

ecember 2018 after which the offer will lapse and be no longer capable of acceptance. If you are
agreeable to accept the offer, you are requested to confirm in writing before the aforesaid time and submit
the invoice for the aforesaid amount immediately to enable us to make the payment accordingly.

Please note that nothing contained herein should be deemed to be an admission of any liability/claim
whatsoever.

Regards,
Ajay Sharma

23. After hearing submissions, going through the pleadings and
written submissions placed on record by both the parties, it is
observed from the Affidavit filed by the Operational Creditor under
Section 9(3)(b) of IBC 2016 that the Applicant has averred that no
notice of dispute has been given by the Respondent/Corporate Debtor.
However, during the course of hearing, the Ld. Counsel for the
Operational Creditor confirmed that the notice of dispute was received
and the same is enclosed at page no. 325 of the Application. Therefore,
we are of the view that since the notice of dispute has been annexed
by the Applicant with the Application, no prejudice shall be caused to

anyone.
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24. We further observe that the issue with regard to the Limitation

raised by the Corporate Debtor needs to be examined first.

25. It is observed from the records that the present e-Application
was filed on 06.08.2019. That from perusal of the Application, it is
seen that the Applicant has claimed its Operational Debt on the basis
of the Service Agreement (ATS) dated 19.11.2015, which was valid for
a period of 3 years from 20.04.2015 to 30.04.2018 as per clause 31 of
the aforesaid agreement. The scanned copy of the Clause 31 of the

Agreement is reproduced overleaf :

Xxxx 0000000 XXXXX 0 XXXXX = XXXXX XXXXXX

31, Term: This agreement shall be in effect from 20™ April 2015 to 30™ April 2018 and
be renewed on mutual consent. This Agreement overrides all existing agreement for
similar services, whether written or verbal, with effect from the date hereinabove
mentioned. The rates freezed in the agreement would be valid for next. 2 years and
except for fuel price variation as per the computation stated in the agreement there
would not be any change in the rates during the contract term. There will be no
change in rates with hike in fuel rates, unless there is a drastic increase in the same
(over 10 %), in the case of such an occurrence 2.5% hike would be admitted on base
rate of slabs. '

26. We have already noted that the present claim of the Operational
Creditor is arising out of the Minimum Guarantee Clause of the
Service Agreement (ATS). Since the claim of the Operational Creditor
is solely arising on the basis of the Service Agreement dated
19.11.2015 (which was valid for a period of 3 years from 20.04.2015

to 30.04.2018), without commenting anything on the merits of the

dispute so far, we observe that there was a continuous default by the
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Corporate Debtor till the time the said Service Agreement was in force.
Hence, in our considered view, the present e-Application having been
filed on 06.08.2019 is well within limitation period of 3 years from the
date of expiry of the original Service Agreement (ATS). Therefore, we
are of the considered view that the present Application is well within

the limitation period.

27. That another objection taken by the Corporate Debtor is that
the Operational Creditor has not annexed any invoice for the debt
arising out of the Minimum Guarantee Clause and the same is a

violation of Clause 28 of the Agreement.

28. Per contra, it is stated by the Operational Creditor that it has
raised invoices for all other services. However, for the debt arising out
of the Minimum Guarantee Clause, no invoices were ever raised as
there was no specific condition in the Agreement putting an express
obligation on the Applicant to raise such invoice(s) for the debt arising

out of the Minimum Guarantee Clause.

29. That in order to adjudicate whether there was a necessity of
raising invoice(s) for the debt arising out of the Minimum Guarantee
Clause, it is necessary to have a conjoint reading of Clause 28 and
Schedule A of the Agreement. The scanned copy of the same are

reproduced below :

Page 16 of 35
(IB)-2087/(ND)/2019
M/s. Sahaj Bharti Travels Vs M /s HCL Technologies Ltd.



¥ . b
28. Hire Charges: The Hire Charges for the vehicles operated shall be paid as per the
Schedule A annexed hereto which excludes service tax @ 5.60%. COMPANY shall
not be liable for any charges other than that are expressly provided in Schedule A_

Paymeat Terms: The SERVICE PROVIDER agrees to submit the bills 1o the
COMPANY on 5th of every month for the Services rendered for the previous month. The
SERVICE PROVIDER has to mention their PAN and TIN numbers on e¢ach invoice.
Payments will be released within- 45 days from the date of receipt of undisputed Invoice.
The SERVICE PROVIDER agrees that it shall be solely responsible for and shall bear
and pay all present and future taxes, duties, cess, levies, ete., applicable or payable with
respect to the Services provided by it pursuant to this Agreement as also any additional
taxes, duties, cess, levies, efc. as per existing law or an amendment to exisfing law or new
legislation, or notification. The Parties agree that the Service provider’s obligation to
render services/provide deliverables as set out under this Agreement/PO shall be valid
only till the expiry of Agreement/PO validity date (*Validity Diate™) and that Company
shall not be liable to make any payments as may be claimed by the vendor for
services/deljverables provided by the Service provider beyond this Validity Date. The
Parties agree that in case services/deliverables are to be delivered beyond the Validity
Date then the Service provider should raise a request with Company to get the revised PO
/ renewed agreement issued from Company in its favour 45 days prior to the Validity
Date.

The Parties further agree that Service provider shall raise and submit the invoices for the
services delivered/billed 1o Company within 60 days from the date of delivery of
services, failing which Company will not be liable to consider the same for payment. The
Service provider shall mention the purchase order/contract release order (*PO'/’CRO")
number while raising the invoice and shall not deliver any services to Company without
receipt of a valid PO/CRO from Company. The Service provider further agrees 1o
indemnify Company against any loss that Company may suffer for not being able 10
claim cenvat credit benefit for reasons attributable to the Service provider including
Rervive provider Ts Tuilure o suhmit the invoices within alforesaid agreed timeline.”

. debited to SERVICE PROVIDER in his monthly billing. In a:dditinF,
payment of liquidated damages as specified in Clause 32 per one-way inp
w . from Company for missing of points shall also be levied on the
SERVICE PROVIDER in his monthly billing. In case of any dispute, the
decision of the Company shall be final and binding on the "SERVICE
... PROVIDER". | S
"(xii) - In case any Vehicle breaks-down midway, Company:designated personnel
{ employees shall be entitled to take AC taxi /iequivalent modes of
transport after seeking a reimbursement [D from the Transport Helpdesk
‘and claim the amount as per the laid down procedure. Subsequently, the
‘amount reimbursed to the employee shall be debited to SERVICE
“PROVIDER in his monthly billing. In casc of any dispute, the decision of
'the Company shall be final and binding on the SERVICE PROVIDER
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30. The contents of the Schedule ‘A’ as annexed to the original

agreement (ATS) are given below :

Other Terms & Conditions:

‘o, For 7+ 1 seaters the above rate will be applicable with minimum running guarastees of 7000
kant+ cub - month on cumulative basis for dedicated registered (leet with HCL. This shall be

effective from 1" September, 2015.

b.100% trips will be paid (subject o actual deployment of the vehicle on evidence from GPS).
However, except in case of cancellations and applicable penalties as defined in the contraet will

be i

¢ lm Multiple Token ID's raised on the same route 1D which is covered within 4.5 routes
per cab per day for 7+1 category vehicle, the reimbursement amount shall be shared 50 - 50
between the COMPANY and the SERVICE PROVIDER. The routes shall be provided based on
le et size us recorded for 18" Dex’14 or as negotiated for newly inducted SERVICE
PROVIDER. Single Token LD per route will be solely bome by the SERVICE PROVIDER

d  The Token ID for the excess routes above an averape of 4.5 and 3.5 routes per cab per
day for4+1 and 7+] vehicle categories respectively shall be bome by COMPANY

¢. The route allocation norm will be defined by the COMPANY and the SERVICE
PROVIDER has two abide to the routes allocated and the performance of the SERVICE

| PROVDER shall be moritored monihly accordingly

[r The SERVICE PROVIDER shall refuse the route minimum|3 hrs in advance prior 1o
the Pick/Drop time 10 allow the operations team to plan for back-up cab. In case the
SERVICE PROVIDER does not intimate the operations team in advance based on the
SLA mentioned above. cost of Token IDs on such routes shall be solely bome by the
SERVICE PROVIDER . ]

g. The cost of engaging a backup vehicle shall be levied on the SERVICE PROVIDER
who has refused the route. The kilometers of such routes shall be paid to the SERVICE
PROVIDER. Details of the backup vehicles deployed on routes refused shall be shared
by the operations team on a fortnightly basis with the SERVICE PROVIDER

ko The SERVICE PROVIDER will have 1o furnish a one month notice in WTiting in casc|
of any decrease in the number of cabs committed. The number of cabs commilted by:
the SERVICE PROVIDER are: |
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31. That from the perusal of Clause 28 of the Agreement, it is
observed that the invoices were to be raised for the services rendered
by the Applicant to the Corporate Debtor. However, in the case of
Minimum Guarantee Clause, no service as such was provided by the
Applicant to the Corporate Debtor, it was merely a minimum usage
guarantee charge for 7,000 Km/cab/month on cumulative basis,
which the Corporate Debtor was required to pay to the Operational
Creditor. Further, the Schedule A annexed to the Agreement nowhere
stipulates that the Applicant was obligated to raise such invoice(s)

towards the Minimum Guarantee Clause.

32. That we observe that the contractual relationship between the
parties herein is clearly established via Service Agreement (ATS) dated
19.11.2015 which was not terminated at any stage. Further, there is
no communication relating to the contract period placed on record by
the Corporate Debtor either advising or raising objection that the
Operational Creditor was to issue invoice for the debt arising out of
the Minimum Guarantee Clause. We also observe that at no point of
time prior to issuance of the demand notice, the Corporate Debtor has
taken a plea to not to make payment against the minimum guarantee
clause on the ground of absence of invoice(s). Furthermore, there is no
trace of any objection with regard to non-issuance of invoice in the
email dated 05.09.2018 sent by the Corporate Debtor to the
Operational Creditor with which the calculation sheet with regard to
the Minimum Guarantee was sent by it to the Applicant. Hence, we
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infer that neither there was any insistence by the Corporate Debtor
nor practice of raising any invoice(s) against the Minimum Guarantee

Clause.

33. That as regards to not annexing the 3 addendums to the Service
Agreement dated 19.11.2015, the Operational Creditor has submitted
that since its claim was not materially affected, therefore, it had not
annexed the addendums. Per contra, it is stated by the Corporate
Debtor that the claim of the Operational Creditor is arising out of the
Schedule A of the service agreement, which was amended vide the

addendums.

34. That the Corporate Debtor in its reply has placed on record 3
addendums to the Service Agreement dated 17.07.2017, 22.01.2018
and 04.09.2018. That in order to examine whether the Minimum
Guarantee Clause was in existence in spite of execution of the

addendums, it is necessary to examine these addendums.

35. That the scanned copy of the first addendum dated is

17.07.2017 is reproduced overleaf :
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?ddendum 1 to Agreement for Transport Services dated 19" day of November 2015

i ;
This addendum to agreement is entered into on this 17 day of July, 2017 (hersinafler the
“Adfendum")

) BY AND BETWEEN

HCI! Technologies Ltd., a Company incorporated under the Companies Act, 1956 having its
registered office at 806808, Siddharth, 96 Nehru Place, New Delhi - 110 019 through its
ised signatory Vineet Vij (hereinafier referred to as “Company” which expression shall,
mwmmowmg mean and include its sucosssors and assigns) OF
THE ONE PART
!

AND

Sahaj Bharti Travels a Sole Proprietorship firm having its principal office at 1257, Street No

10, Nadan Pun, Gurgaon - 122001, India represented by its authorized signatory Mr. Mukesh

Kumar bearing PAN Card No. ANTPK1550F {bereinafter referred to as “Service Provider”
i ' ‘
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which expression shall, unless repugnant to the meaning or context, mean ard include |1s
sucoessors and permitted assigns) OF THE OTHER PART

Company and Service Provider shall hereinaficr be referred to individuslly as “Party™ and
collectively as “Partles™,

——WHEREAS, e Parties et emered 1600 2 TroGpo Agreement deied 19" day of November
2015 effective from 20 April 2015 that shall expire on 30® April 2018 (hereinafier

“Agreement”) for providing services for Transport to Company,

AND WHEREAS the Parties after mutual discussion have decided to amend certaln Annexires
of the Agreement as follows:

NOW THEREFORE THIS ADDENDUM WITNESSETH AS UNDER

1. This Addendum shall form an integral part of the Agreement, The parties hereby agres and
recard that the validity date of the Addendum shall be the same s previously signed
Agroement (20" day of April, 2015 up till 30 day of April, 2018),

2. The Parties have mutually agréed to amend “Schedule A™ of the Agrsement and to replace
the game with the revised “Schedule A" atinched herein with this Addendum.

3. The Parties have further agreed to amend the Agreement by inserting the below clmse as
uilier:

a The Parties agree that the Service Provider's obligation to render services/provide
deliverables/goods as st out under this Agreement/PO) shall be valid only till the expiry of
Agreement/PO validity date (“Validity Date™) and that HCL shall not be liable to make
any payments a3 may be claimed by the vendor for services/deliverables/goods provided
by the Service Provider beyond this Validity Date. The Parties agree that in case
services/deliverables/gonds are to be delivered beyond the Validity Date then the Service
Provider should raise a request with HCL to get the revised PO / renewed agreement issued
fram HCL in its favour 435 days prior to the Validity Date

b. The Parties further agree that Service Provider shall miss and submit the invoics(s) for the
Services'goads delivered to HCL within 60 days from the date of delivery or acceptance
(ns applicable) of Services/goods or within &0 days from the due date of subsission as
respectively mentioned in Agreement/P'O, failing which HCL will not be liable to consider
the same for payment. The Service Provider shall mention the purchase order/contract
release order (‘PO""CRO') nnmber, date or the period Services were performed, brief
description of the Services performed, invoiced amount and HCL's relevant lagal entity

address, in the invoice(s) and shall nod deliver any services fo HCL '-'-'1lhw='l._|:ﬁ:=| fofa
valid POVCRO from HCL. /
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Schedule &
{Wehicle Description, Mo of Veliches 1o be deployed, Rates and Charges)

I. All eiher e except the ones mentioned hereasder shall be as per the original
“Schedule A of the Agrosmeant.

Helo raled are apnlicable for Dissel & (MG wehiele - _

Vekicke Type AC ’:‘:‘
Tndica/ Vista/ Lival ift) Indize/ Desirel Etios)
LF:E“ Fige! Pole/ Swift! Indign/ Desire/ 9,48 e

Mote: Fuel Escalation ! De-Escalation will be applicable anly in case there will be & Hike /
Deserescse of ane rupens in fiel price.

Fusl Escalation | De-Escalation Formula,
KM
Escaletion [ De- Wew Fuel Price - Old Puel Prize
Eacalaiice = e
Mil.l'.l.ﬂ,tl:,'l':l' Yehicle

Trip
Hew Pl Price - Old Puel Price

Escaltion / De-Eocalafion =  semscememm e - X Average wip KM
Milmage Of Vehicle

Frued | Package Mode

| tie T HWTW[F&H-QHPI:LEEHt

= —- X (Monthly Minimem GuararsesTixed Ed
Milige OF Vehichs

» HR Tex will be payoble ce the actusl basiz

= HE Tax amount is Rs. 100 per day [/ per wehicle.

* Incase DLUP velncle performed the duty ina day anly for the Haryana Staee from the
Trumigace! Munesar Hub £ Client locatsoms — Gurgaon then this tx is not lisble 1o pay.

¢ HR whicle perfammed the duty for ManesariGurgaon'Faridabed aad any other part
of Haryana State locations tax not Hable 1o pay,

= 1 I
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Rate Chart: -

Diesel Base Rate INR. S4.77/- as Vehicle Ml
om Ist Apr'i7 —mteor iy S

. A roved KFPL for Each
Diesel Rate ! Illd.’_c_’ ———t e (Ta(egoric;) 70 S|

3 — — A ~Nom A€ | FypcofVvohicddke - KPE |-

46.00 8.82 8.44 | Indica Non AC S (e

__ 47.00 8.90 851 |IndicaAaC =~ | 1a

48.00 897 8.58 Innova (AC) 10
‘ 49.00 $.04 | 864 Innova (Non AC) | 11
|  so.oo 9.11 8.71 e A e ‘ 10

= iaveralAC) |

51.00 S.18 8.78 S f Cxialin £ ] 11

s L A favera{Non AC)

52.00 925 8.84

53.00 S.32 891

54 .00 .40 8OB:

54.77  9.4s5 9.03

5sS S.47 9 04

56.00  9.54 | o911

S7.00 9.61 S.18

S800 | o968 | o2

S9.00 9.75 31 |

60.00 | 982 S3

61.00 590 | 9aa

62.00 $.97 SESL: |

63.00 10.04 958

64.00 10.11 o.64

65.00 10.1 9.7

66.00 10.25 Y

36. That from the perusal of the addendum dated 17.07.2017,
which was valid till 30.04.2018, it is observed that as per Clause 2 of
the said addendum, the parties have mutually agreed to revise the
Schedule A of the Agreement and replace the same with the revised

“Schedule A” as attached with the addendum.

37. That when we visit the amended Schedule A annexed with the

addendum, we find that the Para 1 of the Schedule reads as:

“All other terms except the ones mentioned hereunder shall

be as per the original “Schedule A” of the Agreement.”

38. Thus, from perusal of the amended Schedule A, we observe that

except for the rates applicable for diesel and CNG vehicles as specified

Page 24 of 35
(IB)-2087/(ND)/2019
M/s. Sahaj Bharti Travels Vs M /s HCL Technologies Ltd.



in the said schedule, all other terms remained valid as per the
schedule A of the original agreement (ATS). There is no mention of any
change regarding the Minimum Guarantee Clause. Therefore, in our
considered view, the Minimum Guarantee Clause as annexed with the

original Agreement was in subsistence till 30.04.2018.

39. That the scanned copy of the Second addendum dated is

22.01.2018 is reproduced below:

f o onoud’ 2l Rs. 100 B

2 R o Bl | St
-1 &8 HUNDRED'RUPEES
- .~. s | ;"ﬂ::.
- 5 gl |
v Aer q Iqa N - "‘OO'_"v'— w'i
: .(A,:(:)".-";(‘:i’l. ‘t._>-|n T4 'ND'A,, ;', ";"" ““ ".','1‘:": 2 '
o ..1."-‘--' \‘_" . ! X : ) |x..»-'|_‘n{_‘:';(:=‘|1:"»‘. _r*.
& | 4{INDFA NON JUDIGIAL [ &
EeInBErivre . ‘ 1 b4 teg Ea= -
R L kA f i - 2
= e Rl e T e
e 0Y 803048
Addendum 2 to Agreement for Transport Sexvices dated 19* day of November 2015
This addersdum 10 agrewroent s entered !rmonéﬁt.nﬁoaydlnwrymmcmim! or the
*Addendum 27)
BY AND BETWEEN
- Act, 1936 havng 3is
anol Ltd, » Coenpany noarposated undes the Compasues
pos T" :&:ﬁw. Seddhesth. 50 .\'e'hru Place, New Delbi - 110019 (bcn-i'ndm r-rhnod
v as “Company f HCL” which exprésson ghall, unloss repugsant to the mesring, o context,
mean and include its successors and assigns) OF THE ONE PARY
AND
: nip A ng i wcipe! 2 1257, Sireet No 10,
ana) T Is & Sole Propescruesiip fine having as pnacipe- office & 123
:::«308:::“ (:\.r.x.‘y:nn - l:’.'l)Cl’. India representod by its authonaed sigmdm :\lr. \lu}scsl:
.Ku-lf bc;n:g PAN Cand Ne. ANTPKISSOF (hereinadter seferyed 10 as ‘S-cm«ll‘fw:dc.t
whicrh expression shall, coless yepegrant 10 the muening ur cookext, =wean and inclade its
<uccessors wnd permatied asugw) OF THE OTHER PART
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Coenpany and Service Provider shall heremadter be reberred to individually o “Parly” und
callectively a5 “Parties”.

WHEREAS, the Fartics had enteres] o o Transpart Service Agreammint dated 19 duy of
Navessber 015 that expired o6 5o Aphf | 1of §'ibereinatior *Agroement”), Therealter e/,
parties amended the cestain anpesuns of the agreement via addendusn (*Addendum 17)
dltdi?ﬁ}u]]rrHII?-hhﬁmphbimM'Dmnhﬂlﬂﬁrpm:nﬂmgm‘kﬁmfﬁrﬁpuctb:g':f,,
Camparsy.

AND WHEREAS the Parties after mustual discussaon have decided to amend oertain Annesares
of the Agreement as fallowe:

NOW THEREFORE THIS ADDENDUM WITNESSETH AS UNDER

1. This Addendum 2 shall foem an insegral part of th Agreement. The parties hisiiy

and rocord that the Agreenrent s eterded / remewind firther wih efct from | F
A up tll 30 June H&

1 mmmmﬂrwmm “ochedule A" of tha Agrecment and toneplics
e e with: the pevised "Schadule A" attached berein with this Addendum

5. mmmmywmm*mrqhwaMmqm
e s with (e revised “Schrcbe B abtached henein with this Addendum.

4 The Parties have mistually agresd to contis with the “Schedule C” and "Schedule 0 of
e Agresment

5 The Partics bave further agroed to amend the Apreemaent by inserting e below Classe 25
under:

a. As perthe clause 34 of the Agreesent this laws il-tl.'ﬂihul'l.‘lﬂ:][f].-ﬂl.l|_|-|:hﬁlhﬂl:|.i.hl
It lermminate the Agreemsen without peoviding any reason or cause by giving 30 (Thiny)
days prioe notice to the other party, Such terminaticn shall be without any liability except
for valid charges incurred for the Services peovided. The Coarmetor shall continu b
provide the Services during the said notice peniod. HCL shall kave the right to tenminali
the Agreement if the Comractor breaches any of iis obligations wdar this Agrecment and
fails 10 remedy such broach wit 15 (fifieen) davs after wriiten notice of such bezach is
peovided o the Contractor by HCL

b, The Partics agree thee the Service Provider's obligation to render services'provide
delivernbles/goods 4 wet out under this Agresment/PD s2all be valid only ull the expiry of
Agreemesa PO validity dae (“Validiey Date”™) imd tart HCL shall nin be lahle w mah
any payments as may be ¢laimed by te vendor for services/delivorshles/goods peovided

Page 26 of 35
(IB)-2087/(ND)/2019

M/s. Sahaj Bharti Travels Vs M /s HCL Technologies Ltd.



Schedule A
(Vehicle Desgription, Nugmber of Velicles 1o b deploved, Rates & Chirges)

1 All Cabs wil be GPS and Panic button fitted from Company prescribed Vendor which sha
ensure employees safety and belp to implement Kim calculaton through GPS and enable E-
Lrip shast generation.

2. Under no deoumstances shil the Vihickes being provided to Company hereunder be more
than three years ok of have run more than 2,00,000 KMS (for medium capacity vehicle/
1,540,000 KMS {for small vehicle) whichever is ealier. Any vehicle exceeding this criteris sl
be replaced sutomatically by the SEAVICE PROVIDER, failing which Company i Its scle
discration, reserves the right to mpose sueh iquidated damages a3 it may deam it and

proper.
3 Cost of GEPS/GPS enabled device for covtime tracking meeds 1o be borne by the Service

Prowider. Service Provider need to diractly lalson up with the selected pirtner for owning
and muintaining the device. The SERVICE PROVIDER wil enter into a tripartie agreemant
with the COMPANY and GPS provider far payment of devico and services,

4. Service provider cannat poach any vehicle or employee staff from any of the senvice
provider site Wmmﬂ!dmmmwummfachmudm
vehide and manpowr fram one service provider to another,

5, Al feast 0% of the fleet size of Servics provider shall be dedicated to HL

6, Vehicle must be In good physial and runaing condition and will be slowed to operate
fior the COMPANY past cearance from the operatian team in writing

7. Ratlo of tatal fleet betwaan own cabs Vs attachked cabs should be in SC:30 ratios. 50% of
the flect nducted into service for HCL by the vendor should be owned by the vendor,
Any deniation from the ownership noems shall invite hquidated damigis a5 it may deem
fit and groper.

& The vehicke shall be fitted with seats with a minimum of §° of cushions.

& Althe seats should ensure comtort

& The vehicles shak be equipped with music system and air conditionss,

& Minimum 20 cabs shall be provided by the service provides at any gven paint of time
however, Minimum Fleet could vary IF requirement goes down or operations team
reduces the freezed minimum fleet critern

& The Hire charges of the vehicles & pér their make/model shall be as follows;

P
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Below rates sre applicable For Digsel & CNG vebicke,

Dwae nd«

larary16,2007 | SAM | O | AR
AILI00T | SATY | 94s | By | 018 R0 | WK 1410
Ak B0 S | 90| 8 | A% | 0N | WE | uA
My 000 L sash | 441 | bW | B N& | We | wn |
o, 2087 | G | 83 81 | | un | wn | oweh |
Tomib ) | S| 9@ | om | ww | uar | s | we |
™ RE LA R R A R R T

TUheenmin | ;e am | 4w | e | uM | ien | W
IO | s A | a2l ua | uw | we | ue
gl N0 | 0AY [481 | WM 1 na | ue | un | owe |
g7, 200 | eS| 9% | S5 | am | un o ue | uanr |

Cleperbe 00 ST A | 83 | 06 RAT | W MD

Spterbes 0017 SB[ AN | B | | um | W6 | e

" Odcbwd 0 | 689 | S | 8y | 1w nm | oum | u

g -

MNover 1579|968 924 |13.46) 1288 | 1696 | 1438 |

Taxes will be extrs a5 per actual

» HRTAX will be payable on the actupl basis

» HR TAX amount is Rs. 100 per day / per vehiche

¥ I case DL/ UP Vehick performed the duty in & day only for the Haryana state from the
Trarsport Manesar Hub / Cliert locations - Gurgaon then this TAX is not liable to pay

¥ HR Vehicle performed the duty Sor Manesar / Gurgaon / Fardabad and any other part of
Haryana state locations TAX sot llable to pay.

Fuel Escaltion | De-Escalation will be applicable only in case there will be a Hike / Decrease

of one rupees In fuel price,
fuel Escalation [ De-Escalation Formubs:
P
New Rl Price « Ol P Price
Escabion / De-Eacabilion «
Mibeipe OF Yehicle
Fied | Package Mode|
New Tuel Prics - Ol Fued Poce
Bacalation [ DOLSUMROUN & s X (Mt Mintrum Guarastog/Fiotd KV

W kaage Cf Viebice
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Trp

$acalstion /) De-Escalagion = New Peel Price - O4d Feel Frce

—————————iean X Averaps rp KM
Mileage OF Vebicke

EPL for Dech
Tyee cf o
T M L | &
Indie & 14
v AD 2%
rove Nea AC 13
mtm’h«nuﬂ 18
Some  uadis /Twve s vee AC) 1t

There will be no revision is rates against pablicly anmounced fuel hikes, unless there is an
Increase / decresse Rs. 1 from the immediately preceding base rate captured o the
agreement. In case Rs. 1 or higher / lower revision in publichy annownced fuel rate, rate
revision will be captured as above formula & revised rate will be applicable from next billing
oyele. 1 .

» The Service Provider shall refuse the rome minimem 3 hours in advance peior to the
packideop time 30 allow the openstions Tesm to plan for Back-up cab. In case the SER‘_&'ICE
PROVIDER does not intimate the operations team in advance based on the SLA menticned
in exigting agreement, cost of Token [Ds oo suck routes shall be sobely bome by the
SERVICE PROVIDER.

» The Cost of engaging the Backup Vehicle shall be leveed on the SERVICE PROVIDER
who bas refusad the rome. The Kilomesres of sach routes shall be paid 1o the SERVICE
Provider. Desails of the backup vehicles deployed cn routes refused shall be shared by the
operstions Team ca a foctmightly basss with the SERVICE PROVIDER.

v ka-E f Vi)
Far & on behalf of For & co beha¥¥ of
HCL Technobogies Ltd. y o lowon Sahaj Bh:f?tlw?;\ (| TRAV
Unw
——— - : —
WITNESSES: Z
:\.hme. X Name MU G-‘ '1 ,_.KVM“<
Address Addrese:
Sigresture: __ - = Stgrature

40. From the second addendum dated 22.01.2018 (supra), which
was valid for the period from 01.05.2018 to 30.06.2018, it is observed
that the parties mutually agreed to amend the Schedule A. That from
perusal of the Amended Schedule A, it is observed that unlike the
previous addendum, we do not find any clause as per which the
provisions contained in the Schedule A of the original Agreement (ATS)
shall remain in existence. Therefore, we find that the Minimum
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Guarantee Clause stood omitted vide the amended Schedule A added

with second addendum dated 22.01.2018, which took effect from

01.05.2018. Hence, we are of the view that the Operational Creditor

cannot claim any amount under the Minimum Guarantee Clause

beyond 30.04.2018.

41. That from perusal of the computation sheet provided by the

Operational Creditor in its Application, it is observed that it has

claimed Operational Debt from September 2015 to December 2018.

The scanned copy of the Calculation sheet is reproduced below:

CALLULATIO S OF puniiMua (ronRAanTE Ao O J

Sep-15 |20 7000 __ |140000 [13.52 18.92.800.00 | _13.48,187.36 5,44,612.64
Oct-15_ |20 7000 __[180000 |13.52 18,02.800.00 | 14.85,063.84 4,07,736.16
Nov-15 |24 7000 |168000 |13.06 21,94,08000 |  14.87,103.02 7.06,976.98
Cec-15 |30 7000 __|210000 [13.05 27,42,60000] 166064430 ] 10,81,955.70
Jan-16_ |35 7000 |245000 |13.05 $1,99,70000 | 184558695] 13,54,113.04
Feb-16 |35 7000 |245000 [13.05 31,99.700.00 | 19.73.039.50]  32,26,660.50
Mar-16 |35 7000 |245000 |14.86 56,80,70000 | 23,86,394.00 |  32.54.306.00
Apr-16_ |36 7000 |252000 |34.85 37,64,72000 ] 258761638] 31,57,103.62
May-16 |35 7000 |245000 [13.86 365,60,700.00 | 30,28,557.16 6,12,142.54
Jun-16_ |35 7000 | 245000 [14.56 35,67,200.00 | 26,13,709.25 9,53,450.72
Jul-16 {35 7000 | 245000 |14.65 359905000 | 227125028 | 33.27.799.72
(Aug-16 |35 7000 |245000 |14 34,50,00000 | 22,86.500.00] 11.45,200.00
Sep-16 |55 17000 |245000 ]34 54,30,000.00 | 23,42,705.00 |  10.57.254.00
Oct-16 |35 7000 __ |245000 |14 34,30,00000 | 22,87,03800| 114296200
Nov-16 (56 7000 |235000 |14 33,32,00000 | 18,65,267.00| ~ 14,65.713.00
IDec16 |32 7000 |239000 |14 35,32,00000 | 19,81.991.00| 13,50.009.00
an-17 |34~ {7000 |238000 [14 33,32,00000 | 19,72,912.00| 13.55.088.00
Feb-17 |34 |7000 _ |2232000 [34 - $5.32,000.00 | . 18.43,215.00| 14,88.757.00
a1y |3+ [7000 |735000 {34 33,3200000|  25,51,161.00 7.80,859.00°
Apc-37 |34 7000 __|235000 |34 33.32,00000 | 23,78,970.00| ~ 9.53.030.00
May-17 |33 7000 _ |231000 |34 32.26,00000 | 26.04,729.00 6,29,271.00
Jun-17__ |33 7000 |231000 {14 32.36,00000|  21,55,587.00|  10,78,413.00
florzz__[28 |7000  [196000 14 37,46,00000 | 17,60,326.00 9,78,674.00
Aug-17_ |28 _ |7000 _ |1S6000 J14 274400000 | 19.02,391.00 $,41,609.00
Sep.17 (22 . |7000 |1540C0 j14 215500000 ]  14,88,245.00 6,67.755.00
[Ceta7 |38 7000 |326000 {14 17,64,000.00 7,91.286.00 | 9,72,714.00
Mow-17 |38 |7000 (126000 114 17.68.,000.00 8,37,879.00 9,26,121.00
Dec-17 |18 7000 _ 226000 j14 17,64,000.00 5,34,142.00 | 12,19,858.00
Jam:18 |18 7000 1126000 {14 17,64.000.00 8,36,159.C0 5,27.841.00
Feb-18_|18 7000 126000 114.93 18,81,180.00 '9,00,052.00 5,81,128.00
Mar-12 |14 7000 |980CO_14.93 14.63,140.00 7.46,367.00 7,16,773.00
Apr-1% |15 |7000  {305000 J15.51 16,28,550.00 8,61.793.00 7.66,757.00
TAay-18 |12 7000 |84c00 115.51 13,02,840.00 8,46,532.00 4.56,008.00
Jun-18_ 112 7000 __ {84000 _115.51 13,02.880.00 3,57,450.00 $,05,350.00
a1 (12 |70CO__|8acco }15.96 13,%0.640.00 7,63,120.00 5,77,520.00
(Aucg-18 112 7000 |BA0CO_115.96 13,40,660.00 | — 10,89,970.00 2,50,670.00
1= |12 7000 _ {84000 _J16.27 13.58,280.00 | 10.37,405.00 3,20,874.00
[Oce-28_ |12 7000 {84000 J16.68 14,01.120.00 | 11.92.577.00 2,08,543.00
Nowv-18 |12 7000  |84000 116.56 | 13,91,060.00| 10,75,795.00 3,14.244.00
Cec-18 |12 7000 __ |84000_|15.32 12.86,880.00 $,55,258.00 $,51,622.00
10,04,61,200.00 | 6,50,50,635.08 | 3,54,10,564.92

|y ~
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42. Thus, in sequel to the aforesaid discussion, we find that the Operational
Debt claimed by the Applicant, even if it is limited for the period up to
30.04.2018, being above Rs.1 (one) Lakh, the Application survives. Since, all
this Adjudicating Authority is required to see is whether there is a debt due
and default has occurred. However, while adjudicating the default, the
Adjudicating Authority does not have to indulge in determining the extent or
details of debt. The moment it is satisfied that the unpaid amount of default
is above Rs 1 Lakh or Rs 1 Crore as the case may be, it is bound to admit the
application. In the context, we are further strengthened by the law laid down
by the Hon’ble Supreme Court in the matter of “Innoventive Industries Ltd.

Vs. ICICI Bank and Ors. — (2018) 1 SCC 4077, whereby it is held that :

“The scheme of the Code is to ensure that when a default takes
place, in the sense that a debt becomes due and is not paid, the
insolvency resolution process begins. Default is defined in Section
3(12) in very wide terms as meaning non-payment of a debt once it
becomes due and payable, which includes non-payment of even
part thereof or an installment amount. For the meaning of “debt”,
we have to go to Section 3(11), which in turn tells us that a debt
means a liability of obligation in respect of a “claim” and for the
meaning of “claim”, we have to go back to Section 3(6) which
defines “claim” to mean a right to payment even if it is disputed.
The Code gets triggered the moment default is of rupees one
lakh or more (Section 4). The corporate insolvency resolution
process may be triggered by the corporate debtor itself or a financial
creditor or operational creditor. The moment the adjudicating
authority is satisfied that a default has occurred, the
application must be admitted unless it is incomplete, in

which case it may give notice to the applicant to rectify the defect
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within 7 days of receipt of a notice from the adjudicating authority.”
(Emphasis supplied)
43. That as regards to the objection relating to the pre-existing
dispute, the Corporate Debtor has relied upon the email dated
03.12.2018 sent by the Applicant to the Corporate Debtor stating that
the Minimum Guarantee was valid till 31.07.2016. The scanned copy

of the same is reproduced below:

- Saha] Bharti Travels S’
Fram: Sahaj Bharti Travels [mukesh@sahajbhartitravels.com]
- Sent: Manday, Decamber 03, 2018 3:01 PM
To: ‘Ajay Sharma'
Cc; 'Rajit Kapoor', ‘Sanjeev Bhandari, 'Sahaj Bharti Travels'
Subject: RE: Settlement of claimed outstanding amount on account of MG
Attachments: RE: M O M 28-5-2018; M O M 28-5-2018
Dear Sir(s).

In reference to your mail dated B-T-2016 the minimum guarantee was applicable til 315ﬂ]uly 2016 and not 15t July 2016
as mentioned in this mail. Also, the payments made to us Pleasa refer ta the excel sheet provided by us on 17-8-2018

The curent gulstanding prior to withdrawal of MG clause is Rs. §1,96,237.00 whereas the offer made by you is appy.
114th of the amaunt which is unacceplable to us.

Please efer our meeting oniBand reference MOM shared orZERERRQ1E, where we agreed to diida the entire
situation in 2 parts, '

gapnem dispute to be divided into 2 parts say Part A for the period of service til July 2016 and Part B for the period
rom August 2016 till date to handle the current issues
2-5BT to showease the losses incurred from August 2016 till date to HCL and form a consensus to resolve the issues at
the earliest (12th of June 2018).

@ms that you are currently addressing the 15t issua only. Please share your thoughts on 2nd issue as wedl, Also, We
request you to make payment of Rs. 81,96,237.00 on immediate basis so that we can reduce our loss.
Considering our parmership we would be happy io help in case you need any additional data to support our demand. We
glso recommend for a complete reconciliation to plug the gaps in your data

In case you disagree to pay the said amaunt we will be foreed to take it up legally

Thonks & Regards

w MUKESH KUMAR
HAI BHARTI TRAVELS PVTLTD

PH-0124-3224131, 9999858558
E-mail:=mukesh@sahajbhartitravels.com
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44. When we peruse the email dated 03.12.2018, it is observed that
the Applicant has mentioned the following :

..... Payment dispute to be divided into 2 parts say Part A for
the period of service till July 2016 and Part B for the period
from August 2016 till date to handle the current issues.

2 - SBT to showcase the losses incurred from August 2016
till date to HCL and form a consensus to resolve the issue at
the earliest (12t of June, 2018).

It seems that you are currently addressing the 15t issue only.
Please share your thoughts on 2" issue as well. Also, we
request you to make payment of Rs. 81,96,237.00/- on
immediate basis so that we can reduce our loss...”

From the aforesaid email, it is inferred that the Applicant has rejected
the offer of Rs. 20,58,818/- made by the Corporate Debtor vide email
dated 29.11.2018 to settle the matter as a full and final settlement.
Rather, vide email dated 03.12.2018, the Operational Creditor
demanded the payment of Rs 81,96,237.00/- on immediate basis to

reduce its loss.

45. That while discussing about the addendum dated 17.07.2017
which was valid from 20.04.2015 to 30.04.2018, we have already
observed that the Minimum Guarantee Clause was subsisting till
30.04.2018. Had the Minimum Guarantee Clause been terminated,

the same would have got reflected in the amended Schedule A vide

addendum dated 17.07.2017.

46. Since the contractual relationship between the parties in the
instant case is determined through their contract (which in this case

has been determined by the original ATS along with the first
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addendum) and not by emails, therefore, we are of the view that the
dispute raised by the Corporate Debtor is moonshine and a patent
feeble argument, which is inconsistent with the service agreement

(ATS) read with the 1st Addendum.

47. In the given facts and circumstances, the Operational Creditor
has established the default on the part of Corporate Debtor in payment
of the operational debt of more than Rs.1,00,000/- (One Lakh).
Therefore, the Application is admitted in terms of Section 9(5) of
the IBC, 2016. Accordingly, the CIRP is initiated and moratorium
is declared in terms of Section 14 of the IBC, 2016. As a necessary
consequence of the moratorium in terms of Section 14(1) (a), (b), (c) &
(d), the following prohibitions are imposed, which must be followed by
all and sundry:

“(a) The institution of suits or continuation of pending suits
or proceedings against the corporate debtor including
execution of any judgment, decree or order in any court of

law, tribunal, arbitration panel or other authority;

(b) Transferring, encumbering, alienating or disposing of by
the corporate debtor any of its assets or any legal right or

beneficial interest therein;

(c) Any action to foreclose, recover or enforce any security
interest created by the corporate debtor in respect of its
property including any action under the Securitisation and
Reconstruction of Financial Assets and Enforcement of

Security Interest Act, 2002;
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(d) The recovery of any property by an owner or lessor, where
such property is occupied by or in the possession of the
Corporate Debtor.” (IB)-2087/(ND)/2029M/s. Sahaj Bharti
Travels Vs M /s HCL Technologies Limited.

48. Since there is no IRP proposed by the Operational Creditor, this

Bench appoints Mr. Raj Kumar Gupta (IBBI Registration No. IBBI/IPA-

002 /IP-N00064/2017-18/10142 and Email Id : rkgassociat@gmail

.com) as an IRP of the Corporate Debtor with immediate effect from
the panel of the IPs recommended by IBBI to this Adjudicating
Authority and order that:

“Mr. Raj Kumar Gupta is directed to take charge of
the CIRP of the Corporate Debtor with immediate

effect.”

“The Court Officer will inform the IRP so appointed by
all modes.”

49.  The Operational Creditor is directed to deposit Rs.2,00,000/-
(Two Lakh) only with the IRP to meet the immediate expenses. The
amount, however, will be subject to adjustment by the Committee of
Creditors as accounted for by the Interim Resolution Professional and

shall be paid back to the Operational Creditor.

50. A copy of this Order shall be communicated immediately to the
Operational Creditor, the Corporate Debtor and the IRP named above,
by the Registry/Court Officer. In addition, a copy of the Order shall

also be forwarded by the Registry to IBBI for their record.

sd/- Sd/-
(L. N. GUPTA) (ABNI RANJAN KUMAR SINHA)
MEMBER (T) MEMBER (J)
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