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INTHENATIONALCOMPANYLAW TRIBUNAL

KOLKATABENCH,(Court-I)

KOLKATA

IA.(I.B.C.)No.1657/(KB)/2022

In

C.P.(I.B.)No.891/(KB)/2020

AnapplicationunderSection60(5)oftheInsolvencyandBankruptcyCode,2016

Inthematterof:

SteelAuthorityofIndiaLimited

……Applicant

-Versus-

Mr.RaviSethia,ResolutionProfessionalofMcNallyBharatEngineeringCompany
Limited

……Respondent

DateofHearing:16/02/2023

Dateofpronouncingtheorder:21/04/2023

Appearances(viaVideoConferencing/Physical):

FortheApplicant :Mr.SarathiDasgupta,Advocate
:Mr.ArijitBasu,Advocate

FortheRespondent:Ms.ShwetaDubey,Advocate
:Ms.IshitaSrivastava,Advocate
:Mr.AtulSureka,Advocate

Coram:

RohitKapoor,Member(Judicial)

BalrajJoshi,Member(Technical)
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ORDER

Per:RohitKapoor,Member(Judicial)

1.The instantapplication has been filed underSection 60 (5)ofthe

InsolvencyandBankruptcyCode,2016bySteelAuthorityofIndiaLimited,

whichisanOperationalCreditoroftheCorporateDebtorwhereinthe

applicantseeksthatpermissionbeaccordedbythisTribunaltoallowthe

applicant to continue with the arbitration proceedings against the

CorporateDebtor.

BriefFactsoftheCasearesummarisedherinbelow:

2.TheapplicantstatesthattheFinancialCreditorhadfiledanapplicationunder

Section7oftheInsolvencyandBankruptcyCode,2016againsttheCorporate

DebtorandthesamewasadmittedbythisHon’bleTribunalon29.04.2022.

3.TheapplicantistheOperationalCreditoroftheCorporateDebtorandhas

filedthisApplicationinordertoseekpermissionfrom thisHon’bleTribunalto

allow ittocontinuewiththearbitralproceedingsthatarependingbefore

Hon’bleMr.JusticeT.S.Thakur,Hon’bleMr.JusticeBadarDurrezAhmadand

Dr.VinodKumarAgarwal,numberedasAC-2182(M/sSteelAuthorityofIndia

Limited(SAIL)versusM/sMcNallyBharatEngineeringCompanyLimited&

SouthernCoolingTowerPrivateLimited).

4.Applicantstatesthatarbitralproceedingshad commenced between the

Corporate Debtorand Applicanton accountofdisputes arising under

arbitration agreementdated 22.09.2012.Itis furtherstated thatthe

CorporateDebtorfailedtomobilizeenoughresourcesandpersistentlyfailed

toexecutetheworkinaccordancewiththespecifiedtimelinesunderthe

contract.Duetonon-adherancetothespecifiedtimelinesforthecompletion

ofcontract,theApplicanton20.05.2016hadterminatedthecontractand

informed theCorporateDebtorthattheadditionalcostforexecutionof

balanceworkwouldberecoverablefrom itagainstotherliabilities.
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5.TheApplicantstatesthatitsclaim maybeclassifiedascontingentsince

arbitralproceedingswithrespecttotheduesarepending.Itstatesthatthe

arbitralproceedingsbeallowedtocontinueintheinterestsofjusticeforan

awardtobepassed.Italsoundertakesnottoexecuteanyawardpassedin

itsfavourwhilethemoratorium continuestoremainineffect.

6.TheApplicantpraysforthefollowingreliefs:-

(a)ThatthisHon’bleTribunalbepleasedtoallow theApplicant

with the arbitralproceedings againstthe Corporate Debtor

pendingbeforetheArbitralTribunalcomprisingoftheHon’ble

Mr.JusticeT.S.Thakur,theHon’bleMr.JusticeBadarDurrez

AhmadandDr.VinodKumarAgarwal,numberedasAC-2182

(M/sSteelAuthorityofIndiaLimited(SAIL)versusM/sMcNally

BharatEngineeringCompanyLimited&SouthernCoolingTower

PrivateLimited).

(b)Topasssuchotherorderorordersasmaybedeemedfitinthe

circumstances.

Analysis

7.HeardtheLearnedCounselappearingforboththepartiesandperusedthe

records.

8.ThelimitedissuethatrequiresdeterminationbythisAdjudicatingAuthorityis:

-

Whetherthe arbitralproceedings can continue in view ofthe

moratorium underSection14oftheInsolvencyandBankruptcyCode,

2016thatcameintoforcewhileadmittingtheCorporateDebtorinto

CorporateInsolvencyResolutionProcess(CIRP)on29.04.2022?
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Whileansweringtheissueraisedbeforeuswerefertothejudgmentof

theHon’bleSupremeCourtinAlchemistAssetReconstructionPvtLtdv.

M/sHotelGaudavanPvt.Ltd.&Ors.1wheretheApexCourtobserved:

“5.The mandate ofthe new Insolvency Code is thatthe

momentaninsolvencypetitionisadmitted,themoratorium that

comesintoeffectunderSection14(1)(a)expresslyinterdicts

institution orcontinuation ofpending suits orproceedings

againstCorporateDebtors.”

9.WealsorefertoSection14(1)(a)oftheInsolvencyandBankruptcyCode,

2016asreproducedhereinafter:-

“Section14:Moratorium-Subjecttoprovisionsofsub-sections(2)

and(3),ontheinsolvencycommencementdate,theAdjudicating

Authorityshallbyorderdeclaremoratorium forprohibitingallofthe

followingnamely:-

(a)theinstitutionofsuitsorcontinuationofpendingsuitsor

proceedingsagainstthecorporatedebtorincludingexecution

ofanyjudgment,decreeororderinanycourtoflaw,tribunal,

arbitrationpanelorotherauthority………”

10.AplainreadingofSection14(1)(a)readwithobservationsoftheHon’ble

SupremeCourtreferredaboveleavesthisAdjudicatingAuthoritywithno

doubtto conclude thatthe arbitralproceedingsunderreference cannot

continueafter29.04.2022,whentheCorporateDebtorwasadmittedtoCIRP

alongwithdeclarationofmoratorium underSection14oftheInsolvencyand

BankruptcyCode,2016bythisAdjudicatingauthority.Continuationofarbitral

proceedingsfallswithinthescopeofmoratorium underSection14(1)(a).

1CivilAppealNo.16929of2017on23.10.2017
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11.Inview oftheabovelegalpositionweareoftheview,reliefasaskedfor

cannotbeallowedandthereforethisapplicationisaccordinglydismissed.

BalrajJoshi RohitKapoor
Member(Technical) Member
(Judicial)

Thisorderispronouncedonthe21stdayofApril,2023
(FA,LRA)


