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Urder Seetion 9 of the Insolvency and Bankruptey Codc, 2016

[0 the matter of:

SOUTTICH COMPUTERS DELIT LIMITED |
Operational Creditor

Versus

P.G MICRO SYSTEMS PRIVATE LIMITED
Co porate Debtor
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M.M. KI'MAR, PRESID! ™

L. This is an applicaticn filed under section ¢ of the Insolvency znd
Bankruptey Code. 2015 (for brevity “the Code’) read with Rule 6 of
the Insolvency and Bankruptcy (Application 1o Adjudicating
Authority) Rules. 201¢ (for brevity ‘the I* /ie”) with a prayer o =dmit

7
1

the company petition for initiation of Corporate Insolvs

1

cnCy Process
n rospect of respondent corporate debtor.

2. The Respondent M/s P.G. Micro Systems Private Limitec. bearing
CIN No. U72200DL2004PTC127328 is incorporaizd on 02.07.200~.
having its registered office at C-266. Gzl No.8. Majlis Furd.
Deiht 1100 2.

the case of the petitioner that the corporate deblar used 10

i

3. Ik

pr-chase laptops and desktops of Dell rom the Operation.! Cr2qior
as per the requirement. In wrms of the arrangement behween .ac
pasiics. the operatic .2} creditor used © raise noices wainst the

& A Noakine Ac A Aara thoe [ orm
?_Ul.‘d.‘; prO‘_ '[_!r_:(;i 0 :,h(? L Orp( rate Debtor. As o gate. the L -or‘:,,O.T-J.‘

Dehtor owes a sum of Rs.28.40.966 - o the Operational Creduor. The
—
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applicant has alse placed copics of the Invoices raised to the
Corporaic debtor,

4 It is stated that that as per the Accounts Statement for the year of
2015“16~ the Corporate Debior owed the Opcrational Creditor an
amount ol Rs.28,00,092/-.

- Itis submitted by the applicant that the Corporate Debtor issucd a
cheque bearing number 052334 dated 31.03.2016 amounting (o Rs.
28,00,092/- drawn on Oricntal Bank of Commerce, Sector 14,
Gurgaon Branch towards discharge of the cxisting liability aguinst
the outstanding ducs.

6. It is contended that the aforesaid cheque issued by the Corporate
Debtor was dishonoured as the payment was stopped by drawer,
notice of which was sent to fhc Corporate Debtor under Section
138(b) of the Negotiable Insiruments Act, 1881. Upon dishonor of
the abovementioned cheque, the amount payable by the Corporate
Debtor to the Operational Creditor is Rs. 28,440,966/

7. Thereatter the Operational Creditor 1ssued @ Demand Notice duated

05.11.2018 in form of Form-3 under 'Section § of the Insolvency and

Bankruptcy Code, 2016 rcad with Rule > of the Insolvency and

Bankruptey (Application to Adjudicating Authority) Rules. 2016 .

"

s
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8. Itis claj - '
©- Ilis ¢l : 3 AR : :
aimed in the petition that the Corporate Debtor continucs 10 be

in defanli ac v
default as regard to payment of the sum of Rs.28,40,966/-duc to

non-payment for the goods provided to them by the Operational
Creditor.

9. An affidavit dated 26.03.2019 verifying that the applicant has nol
received any lctter of dispute from the corporate debtor towards the
unpnid amount of debt under Scetion 9 (3)(b) of the Code, has been
filed along with the application.

10. The Respondent Corporate Debtor has filed its reply on 20.05.2019
and raised objections against admission of the present application. it
is submitted that there is a pending dispute between the parties as
proceeding under Section 137 of Negotiable Instrument Act 1s
pending for adjudication in respect of the claimed operational debi.

11.The respondent has denied that the claimed oncrational debt is
pending and due to be paid to the applicant. Fle has even denied the

issuance of any cheque for the said liability. 1t is alleged that the

cheque has been misused by the appiicant and dispute in this regard

exist between the partics.
12. The main asscrtion of the respondent is that the proceeding under
Section 138 Negotiible Instrument Act is pending between the
\
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parties and therefore, the present petition is liable to he rejected on
this count alone
13. We have heard learned counsel for the partics at some length and
Perused the paper book with their assistance.
14.0n belalf of the petitioiner it has been vehemently argued that
although the goods were supplied and invoices werc issucd from
02.04.2015 0 25.12.2015 (Pages 21 1o 182) yet the claim made in
the petition is within the period of limitation. According 1o the
lcamed counsel, the issuance of cheque on 01.03.2016 for the

defaultcd amount itself shows that (he respondent have

acknowledged the debt and the fact of amount being due. 1t has also
been pointed out that the allegations in the reply that the cheque has
becn misused by the petitioner or there is a dispute in existence
within the meaning of Section 8 is wholly unfounded. In support of
his submission, learned counsci has placed
reliance on the judgment of the Appellatc Tribunal rendered in the case
ol Sudhi Sachdeva Vs. APPL Industrics Limited in Company Appeal
(A7) (Insolvency) No. 623 of 2018,
15. On behalli' ol the tespondent. it has been argued that tic ch‘cquc has

not been signed by the respondent or by any of s authorised

Page 5 of 15
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tepresentative, 10 is insisted that the cheque is a fabricated document
d the same has heen sent to Forensic Science Taboratory for
authentication of signature, Therelore, not only the ¢laim madc is
beynd limitation but the claim is bogus.

/6. Having heard the learned counsel for the partics, we arc of the
considered view (hat this pelition warrants admission. There 1s no
dispute raised in the reply with regard to the amount claimed and that
it is duc and payable. It is well scttled that once the cheque has been
issucd then it amounts lo acknowledgement of debt within the
meaning of Scetion 18 of the Limitation Act, 19 and the pendency
of proceeding under Scction 138 of the Neootiable Instruments Apt
1881 is no bar for initiation of Corporate Insolvency Rusolution
Process under Section 9 of the Code, 2016. The issuc is no longer res
integra and the reliance has been rightly placed on the judoment of
the Sudhi Sachdeva's case (Supra) wherein the learned Appellat.
Tribunal has held as under:-

" ....The pendency of the case under Scction
138/141 of the A"L.‘g()[’/(ilb/@ [(nstrunicnts Act,
1881, even if accepicd as  recover:

proceeding, it canmot be held 1o he 1 dispute
 pe—
e o
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pending bejore a court of lew. Thereby e

hold that the pendency of the case incer

Section 138441 of Negotiable [nstruments

Act, 1881 actually amounts (o admissic’ of
debi and not an existence of dispute!
17. A porasal of the aforesaid para shows that the pendency ol the

proceedings under Scetion 138 of the Negotiable [nstruments Act,

1881 cannot be regarded as a dispute pending before a court of law

.or creates any bar for initiation of Corporalc [nsolvency Resolulion

Process. The I~Ion‘hlc‘/\ppcllate 1 ribunal has also clarified that the

issuance of cheque in fact amount to admission ol debt which i1 the

present case would mean acknowledgement under Section 18 ol the

Limitation Act, 1963.
18 We must deal with the submissions made by the respondent that the

sienature on the cheque are fabricated. A perusal ol para 5 of the

reply fled by the respondent  under the caption ~Preliminary
Objections” shows that the petitioner has misused/manipulated and

fubricated have indulged the fabrication. the aforesaid para IS

extracted below for facility ol relerence:-

“5. 1t is submiticd that the present procecdings is
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prosccution  under  Section 138 NI Acl
conceming,  the same (ranoction  to o avoid
consequences  of filing false before IMFEC,
Gurgaon. ‘The petitioner has o5t all hope of any
success i the same and at the same time fearing
action for indulging into manipulation and
(abrication. The said proceedings are  clear
misuse of cheques in the hand of petitioner for
which  parties  have alrcady  approached
appropriate legal forums. It is submitted that
adjudication of the present matter would

prejudice the issuc which already pending before

the court of IMFFC Gurgaon.”

19. A similar piea has also been raised in para [V of the reply on merit
which shows ‘that the cheque in qucstion is being misused and facts
are being manipulated by the petitioner’. We repeatedly ask the
counsel for the respondent about the details of the lubrication.

However, no satisfactory answer hes been tendered. The allegation

ol the fabrication without any detail remain bald assertion and cannot

Page 8 of 15
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Pl'()cccding in question yet broad piinciples are applicd which require

that the degil- ol fabrication or fraudulent transoctions are required

o be speetfically pleaded and the details thereof must be given. In

(he present case ven the photocop - of the cheque wit'i the admitted
signature of the party re:pondent have not been shown nor has any
such ciocunu:ni been attached. 1t is further appropriate to notice that
no reply (o the notice issuced under Scclion 8 of the Code was given.
A perusal of reply leaves a distinct impression that the respondents
have adopted u causal approach in the instant proceedings.
/—‘\ccordingl‘y, we are not persuaded to accent the contentions raised
by the respondent and reject the same.

20. “Operational debt” has been defined under Section 5 (21) of the

Code as lollows:

“Operational Debt” ineans a clain in respeci
of the provision of goods or services including
emplovment or a debt in respect of the
pavment of dues arising undei any law for the
time being in force and pavable to the Ceniral

Governmeni, any State Governmenl or any

local authority,

Page 9 of 15
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«.;O . . o , .
Perational creditor” hae alse been defined at scection 5(20) as

follows:

“Operation Creclitor” means a person fto
whom an  operational debt is owed and
includes any person to whom such debt has
beeﬁ legally assigned or transferred”.
2LFrom the definition of “Operational creditor” and “Operational
Debt™, it can be scen that the applicant has placed sufficicnt evidence
to prove its claim. Goods have been supplied to the respondent and
imvoices were raised (owards the supply of said goods. There was a
delault in payment of the claimed amount, and {l1c respondent failed
to cstablish the fact that there is a pending dispute between the
parties in respect of the amount claimed. In light of the same. such

application deserves to be admitted for triggering Corporate

Insolvency Resolution Process againsi the tespondent corporate

debtor.

Page 10 of 15
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22.1n the dloresaid background we are satisfied that the present petition
1<) ‘ satishied that the present p
fs comiplete and therc has been default in payment of dues by the
respondent, Therefore, on [ulfilment of the requirements of section 9
() () (1o (d) of the Code, the present petil on is hereby admitted.

<3 In Pursuance of” Scetion 13 (2) ol the Code we dircet that public
announcement shall be mude by the Interim Resolution Profes:ional
immcdiﬂlcly (3 days as prescribed by Regulations) with regard to
admission of (his application under Section 9 of the Code.

24. We also declare moratorium in terms of Seclion 14 of the Code.
The necessary consequences of imposing the moratorium ilows from
the provisions of Section 14 (1) (@), (b). (c; & (d). Thus. the
following prohibitions arc imposed:

“(a) the institution of suits or continuation of pending
suits or proceedings agains! the corporate debtor
including execution of any judgment, decree or order

in any court of law, tribunal, crhitration panel or other
arihority,
(h) Iransferving.  encumbering,  al ienating  or

disposing of by the corporate debior any of its assets

Page 11 of 15
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() e action 1o Joreclose, recover or enforce any
SCCUrine intcrest created by the corporate debior i1
respect of its property including any action under the
Necuritisation ar . Reconstruction f I'inancial Assels
and Jirforcement of Security Interest Act, 2002;

() the recovery of any properiy by an owner or
lessor vhere .S'HC./I. property is occupied by or in the

Possession of the corporalte debtor.”

25. It is made clear that the provisions of moraloriim shall not apply to
transactions which might be notificd by the Central Government or
the supply ! the essential goods or services to ti « Corporate Debtor
and may be specificd, arc not to be terminated or suspended or
mterrupted during the moralorium period. In addiiion as per Lhe

and Bankruptcy Code (Amendment) Ordinance, 2018

Insolvency

which has come into force w.e.f. 06.06.2018, the provisions of
moratoriun: shall not apply to the surcty i a contract of guarantee i
t" e corporate debtor in terms of Section 14 (3)(b) of the Code,

26. The Interim Resolution Profcssional shall perform all his functions
contemplated, inter-alia, by Scetions 15, 17, 18, 20 & 21 of the Code
and transact procecdings with utmost dedication, honesty and strictly

the "Code’. Rules and

in accordance with the :
\rj;\///‘ /,/, /E_‘ Lyt 7 gty Pag(‘. ].? 0[ lb
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culations, [ [y
AU Turiher made clear that all the persoanel connccted

With the Cope
© L Otporate Debtor, it promoters or anv other person

associated i
ated with the Management of the Corporate Debtor are under

'L‘"’ll P ¥
gal obligation ynder Scction 19 of the Code to cxtend cvery

ASSISL e | B o e . _ =
e and cooperation to the Interimi Reanlution Professional as

May bde reauired by 1 : . s "
ay be required by him in managing the day to day affairs of the

orporate Debtor’. In case there is any violation, the Interim

daa : . . .
Resolution Professional would be at liberty to make appropriate
application to this Tribunal with « prayer for passing un appropriate

order. The Interim Resolution Professional shall be under duty 1o

protect and preserve the value of the property of the ~Corporate

Debtor® as a part of its obligation imposed by Section 20 of the Code
and perform all his functions strictly in accordance withi the

provisions of the Code, Rules and Regulations.

M=
e

27. Thc applicant has not proposed the namc ol the IRP mn

application.  The Insolvency and Bankruptcy Board of india has

recommended a panel of Insolvency Professionals for appointment

as Insolvency Resolution Prolessional in compliance with Scetion 16

(3) (a) of the Code in order to cut delay. Accordinuly. we app yoint

Mr. Praveeen Kumar Aggarwal as an  Interim Resolution

(BBIAPA-001/1P-

Professional.  His is

e
Page 13 of 15
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Y0790 /0 g - L » R
POOT20/2017-2018/1 1258, LEMAITL 1D pkoggarwal(@ginail.com.
'he aforesaid 1ot Resolntion Profcssional has no disciplinary

proceeding pending against him nor has anything clse been pointed

Ot with repard (0 his  antecedent.. The Interim Zesolution

Protessional has filed necessary declaration in accordance with the
I Regulations and the proyisions of the Code.

8. The petitioner is dirceted (o pay a sum of Rupees two laichs 10 the
Interim Resolution Professional to meet out the cxpenses 1o perform
the functions assigned to him in accordance with Reguluiion 6 of
Insolvency and Bankruptcy Board ol India (lisolvency Resolution
Process for Corporatc Person) Regulations, 2016. This shal! however
be subject to adjustment by the Commiltee of Creditors at accounted
for by Interim Resolution Professional and shall be paid back to the

petitioner.
of the order to he

N

29. The office is directed to communicale a copy
Operational Creditor, the Corporate Debtor, the Interim Resolution
Professional and the Registrar of Companies, NCR, New Delhi at the

carliest but not Jater than seven days from today. The Registrar of
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shall update its website by updating

the status of

) [L))e =y " . . ' « . . .
JOrate Debtor’ and specific mention reparding admission of this

(11.M. KUMAR)
PRESIDENT

(DIEEPA RO sees 1)
MEMBER (T)

Pronounced today in open court in pursuance of power nnder Rule 151 of

NCLT Rules, 2016 as Chief Justice (Rtd.) M.M. FLumar,

Companies «
‘C(‘i [
Petition must be notified,
not hulding Court today.
W
{

V\dyd

FREE OF COST COpy

Company Petition no (1R)-

sident 1s

Hon’'ble Pre

55

(Nirmals

Court Officer

Vincent)
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