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Judgement

PER: SH. L. N. GUPTA, M(T) & SH. HARNAM SINGH THAKUR, M(J)

Oriental Bank of Commerce (for brevity, the “Applicant”) has filed the
present application under Section 7 of the Insolvency and Bankruptcy Code,
2016 read with Rule 4 of the Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016 with a prayer to initiate the Corporate
Insolvency process against M/s Nuway Organic Naturals (India) Ltd. (for

brevity, the “Respondent”).

2. The Respondent namely, M/s. Nuway Organic Naturals (India) Limited
is a Company incorporated on 10.07.1995 under the provisions of the
Companies Act, 1956 with CIN L22012PB1995PLC016755 having its
registered office at N.H. 1, Mile Stone 232, Delhi-Amritsar, Village Devi Nagar,
Rajpura, Punjab- 140401, which is within the jurisdiction of this Tribunal.
The Authorized Share Capital of the Respondent Company is
Rs.20,00,00,000/-, and the Paid-up Share Capital is Rs.16,15,46,750/-, as

per the master data annexed with the application.

3. In the application, it is averred by the Applicant that it had sanctioned
various Credit Facilities for an aggregate amount of Rs. 4 Crores, Term Loan I
of Rs. 13.92 crores, Term Loan II of Rs. 2.48 crores, and Term Loan III of Rs.
3.89 crores to the Respondent. Thus, the total credit limit sanctioned by the
Applicant bank in favour of the respondent are to the tune of Rs. 24.29 crore

as per the last Sanction Letter dated 14.03.2016.
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4. The detailed particulars of the unpaid Financial Debt including the total
amount of default and the date of default as claimed by the applicant in Part

IV of the application reads thus:

_ _ _ — N 1 f
2 AMOUNT CLAIMED TO The Corporate Dcbtor was sanctioned wvaiious

BE IN DEFAULT AND | credit facility by the pPetitioner Fins ncial
THE DATE ON WHICH | Creditor. As the Corporate Debtor defaul ied in
THE DEFAULT | the payment of interest and principal z'nount
OCCURRED (ATTACH | which resulted in classifying account ;s NPA

THE WORKINGS FOR | by the Financial Creditor on 30/.6.2017.

COMPUTATION OF | Thereafter demand notice under secti>n 13 )
AMOUNT AND DAYS OF | of SARFAESI Act, 2002 dated 01.0’:'.2017 was
DEFAULT IN TABULAR | issued by the Financial Creditc,nf o the
FORNM) . Corporate Debtor demanding an{v’- amount of
Rs.20,13,72,347.81 as on 30A03_‘2019. along
with future interest at the contra-::‘tua_l rate along
with incidental expenses. Bank account
statements along with calcu".;ttion of interest
and penal interest after tie accounts were
classified as WTNWPA mainléiined as per the
provisions of Banker’s Bo:l!-ks Evidence Act,
1891 are attached herewith'—,‘as Annexure-1/3
(Colly). Same may be reac as part of this
column.

Table for working of de.f'al.;lt for all the

accounts of corporate debtor:

1. | Amount of Rs. 24.29 crores, vide
disbursement 4 credit facilities.
2. | Date of default Various dates on

which the defa?gﬁ
O

1 pilace as per A& ; 5l ﬁg
T T

S. As per Part IV of the application (ibid), the Applicant has claimed an
outstanding “financial debt” of Rs. 20,13,72,347.81. It has been added that
the Account of the Respondent Company was classified as NPA on account of
default on 30.06.2017. It is further submitted that on 01.07.2017, the
Applicant Bank issued the Loan Recall Notice-cum-Invocation of Guarantees
u/s 13(2) of SARFAESI Act, 2002, calling upon the Respondent and other

obligors to pay the defaulted amount.
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6.

7.

8.

8.1

In support of its case, the Applicant has relied on the following documents:

(i) Copy of order CP (IB) NO. 265/Chd/Pb/2018 of NCLT Chd Bench
dated 28.02.2019;

(ii) Copy of Original Application against CD before DRT-III, Chd bearing
OA no. 2185 of 2018.

(iii) Copy of CIBIL Report of the CD.

(iv) Copy of sanction letters dated 02.01.2010, 01.10.2011,
11.03.2013 & ad-hoc Sanction dated 18.03.2013, 12.05.2013,
14.03.2016;

(v) Loan Recall Notice u/s 13(2) of SARFAESI Act, 2002 dated
01.07.2017; Possession Notices dated 29.09.2017 & 19.02.2018 and
Sale notice dated 30.06.2018.

(vi) Copies of Balance and Security Confirmation Letters;

(vii) Copy of OTS Proposal

(viii) Copy of the OTS Cancellation Letter dated 10.06.2019.

Based on the abovementioned facts and the documents, the Applicant

has prayed for the initiation of CIRP against the Respondent.

On issuance of the notice, the Respondent has filed its reply stating

mainly the following:

The present Application is filed without proper Authorization and is

prima facie liable be dismissed. The Power of Attorney dated 20-09-2003 is

signed by Mr. Tejendra Mohan Basin, named to be General Manager of the

Financial Creditor and the Authorization Letter for filing reference under IBC,
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2016 is executed by Mr. Sunil Chug stated again to be the General Manger of

the Financial Creditor.

8.2  One Time Settlement Scheme ("OTS") was executed between the parties
on December 24, 2018 which is annexed along with the Application. The
Respondent/CD in compliance to the same and to show its bona fide paid a
substantial amount of Rs. 800 Lakhs approximately which shows that the CD
is more than willing to pay the dues. But, the Financial Creditor is adamant
in grabbing the big chunk of Land of the CD at a much lower value. The
estimated Value of the Secured Properties as stated by the Financial Creditor
in their Application is stated Rs. 24.64 Crore which is a lot lower than the
value of Secured Properties. If a chance is given by reviving the OTS, the

Respondent is ready to adhere to and to continue as a going concern.

8.3 The Respondent Company has time and again requesting for the OTS
but the Petitioner is pressurizing it to pay the entire amount which

incorporates the interest part in the most.

9. We have heard the submissions of both parties and perused the
pleadings on record, including the Written Submissions filed by the Applicant.
Since no specific date of default has been mentioned by the Applicant, even
by taking the date of NPA i.e., 30.06.2017 as date of default, the application

having been filed on 16.09.2019 is well within the limitation.

10. The Respondent in its defence has contended that it had entered a One
Time Settlement Scheme (OTS) with the Applicant Bank on 24.12.2018 and to
show its bona fide, it paid an amount of Rs. 800 Lakhs approximately. If a

chance is given by reviving the OTS, the Respondent is ready to adhere to and
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to continue as a going concern. Further, it has stated that the present
Application, being filed without proper Authorization, is liable be dismissed.
Per Contra, the Applicant has annexed various documents to prove the
existence of debt and default as mentioned in Para 6 of this order. During the
hearing, in support of its contentions, the Ld. Counsel for the Applicant
referred to the Bank sanction letters, Loan Recall Notice-cum-invocation of
Guarantees dated 01.07.2017 issued on behalf of the Applicant Bank, OTS

Proposal by the Respondent, and OTS Cancellation Letter dated 10.06.2019.

11. The Corporate Debtor in its Reply has admitted that it had made earnest
attempts to settle the matter by submitting one-time settlement proposal and
to show its bona fide, paid an amount of Rs. 800 Lakhs approximately. Per
contra, bank has contended that the said OTS was cancelled vide Letter dated
10.06.2019. Be that as it may, a one-time settlement (OTS) proposal in terms
of the judgment of the Hon’ble Supreme Court in “Dena Bank (now Bank of
Baroda) vs. C. Shivakumar Reddy and Anr.” is an acknowledgment of debt.
The relevant para of the judgment dated 04.08.2021 reads thus:

“141. Section 18 of the Limitation Act cannot also be construed with

pedantic rigidity in relation to proceedings under the IBC. This

Court sees no reason why an offer of One Time Settlement of

a live claim, made within the period of limitation, should not

also be construed as an acknowledgment to attract Section

18 of the Limitation Act. In Gaurav Hargovindbhai Dave (supra)
cited by Mr. Shivshankar, this Court had no occasion to consider
any proposal for one time settlement. Be that as it may, the Balance
Sheets and Financial Statements of the Corporate Debtor for 2016-
2017, as observed above, constitute acknowledgement of liability

which extended the limitation by three years, apart from the fact
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that a Certificate of Recovery was issued in favour of the Appellant

Bank in May 2017. The NCLT rightly admitted the application by

its order dated 21st March, 2019”.

12.

(Emphasis placed)

To examine the next contention of the Respondent that the present

Application is filed without proper Authorization, we refer to the Authority

Letter & Power of Attorney (Pages 31A -37 of the application), which reads

thus:

- (9FE T W awe)

WM FTEfeE ;v H 3, Feegyee ufe,
F=T-32, TTEwm-12200

omsﬂmw

{A GOVERNMENT OF INDIA UNDERTAKiNG ol f.t."
-

i
i
] Head Otffice : Flat Na. &, Institutional Area,
; Bector - 32, Gurugram- 122001

AUT

HORITY FOR FILING REFERENCE UNDER IBC, 2016

In exercise of powers conferred upon me by the Board of Directors of Criental
Bank of Commerce vide Board Resoiution Mo, A-12 dated 01.12.2018, this day |,
General Manager, Stressed Asset Maragement Verlical, have decided that claim
application be filed before the National Company Law Tribunal under the
Insolvency & Bankruptcy Code, 2016 on behall of Oriental Bank of Commerce
against Mis NUVWAY ORGANIC NATURALS (INDIA) LIMITED maintaining their

account at Branch Office: Rajpura- Main Patiala Road, Patiala.

In pursuance’to said Board Resalution, | further authorise Sh. Krishan Lal Guiati
(P.F. No. - 126337) Sfo Late Sh, Ram/al Gulati, Chief Manager posted at RRL

Cluster Office - Patiala, to file Claim on behall of Bank in Form "C, engage

counsel’s and to file application, sign and wverify Form 1, writien slaternent,

applications, affidavits andior any other p‘!eadings and also do olher acts
necessary for propar filing of application under Insclvency & Bankrupley Code,
2016 and to do all thin 0s required for proper conduet of the case at all stages up to

the appellate stage at NCLT/NCLAT, if need be.

X
it
{SUNIL éHUGH} :
'| GENERAL MANAGER
Criental Bank of Commerce,
Stressed Asset Management Vertical,
Carporate Office: Gurugram

Date: 06.07.2019

=Y

FLH [/ Telephones : O124-4126200, 4126300 Website: wwaobeindia.coin
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GENERAL POWER OF ATTORNEY

KNOW ALIL.L MEN BY THESE PRESENTS THAT | GENERAL MANAGER OF
Oriental Bank of Commerce, a body corporate, constituted under The Banking
Companics (Acquisition and Transfer of Undertakings) Act, 1980, (No.40 of 1980) with
its Head office at Harsha Bhawan, E-Block, Connaught Place, New Delhi-110 001,
(hereinafter referred to ‘as the Bank’) doth hercby nominate, constitute and appoint
Shri/Smt. Krishan Lal Gulati , S/o/D/o/W/o Shri Ram Lal, at present in the service of
the Bank at Sangrur to be the true and lawful attomey of the Bank to do, transzct and
execute the following acts, deeds, matters, things, singly or jointly as mentioned herein
for and in the name and on behalf of the Bank at any place or places in India where the
Bank has established or may establish its branches or offices and also at other places
where the Bank has any property or business or any other interest, to promote and protect
business interests and activities, relating to Banking. He shall exercise his power bonafide
and in accordance with the authority vested in him from time to time and also in
accordance with the laws of Indlia including directions issued by RBI under banking laws.

. The said attomey shall have the following powers to do, act, perform and transact
SINGLY :-

8) To receive and sign, give effectual receipts and discharges in the name of
and on behalf of the Bank for all and any monies which shall come into

his hand;ﬁlf yirtue of these PRESENTS; ‘
\C

-

Cont. .2.
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To realisefrecover the rents and profits of the said proporties from the
existing 1 i OF ocupicrs;

To take legal action for ewviction of the doefaulting tenants/licensces amnd
DoCCuUPans clc.

To © e s S0 LB o, amn poropeer rentsdAprollts aned
O s esoate ¢ e el o A thuis regard;
- TR O E i cund, appoint arbitrators, scttle, abandon anmy Swuit o

procceding or action in accordamnce with TEee directonsfinsiructions of the
Board of IDrecutoss, or the Choaireman  oand Managing Dircctor o the
Executive DNrector or the General Manager of the Bank as the case sy e
and for the said purposcs execcute swech deods, swenes affidavits, sigmn
vakalatnamas, petitions, insmruments as may be found necessary in Eavw;

T initiate: amd condoct @il LoawwBual prococedings for the purposes of
realisation of rents of the property belonging to or o subler by the Band
amd also for the cjoectments S profits of thx: E» of the Banl.,
He sbhall also hawve thie power in compliance with the instructions receiwved
from the Board of Directors, or the Chairrmmes and T ] D roor
the Exccurive Director or the General Manager of the Bank fiomm tisme to
tirme ta TXUPr i » Scttl refor o askbi fon, termi or lorn any
suit, claim procesdines or action and may likewise compound or abandomn
the same or delay oo enforce anwv debt, claim or decrnes o T S Y
certiflicare of the Bank and do such things as are considered necessary amd
expedicnt in the interest of the Bank during the usual and wordinary course
of its banking business activity;

T insti - Pro ce arnd also to defend any civil suit, writ
Ppetitiomn, orimednal . Oor i L ¥ PO ding. o file anw
appealfrevision arising out of the said procecdings in approprimte cowurts
and for the said purposes sign the pleading/memo of appeal, written
=1 o %, crirzaid [SEeT inm™s ete. and also to defiernd soid procesdings if
any against the Bank by any person or body and vo take all mEeECSSsary SstEpps
Bs Ay appear bo him just and necossary;

“Fo B;:I']Eﬁll.‘ bofore the authoritics of the Sales Tax I 1] a1t

Fax., Revenuec Aauthorities, Mumicipal MAahorities, Official Liguidasor,
Reoeceiver and similarly 1o reccive any benefits such as Diwvidends, Refunds
in any insolvency or winding up procccedings incleding the authorities Lo

attend any mecting of the creditors’deboors in The winding up procceding
either poersonally or by his proccy;

Ta give evidence on behalf of the Bank and also to file all nccossary
dloeeenr =1 £ mocounts, invontories, o acoepi servios of
summmmons, notice and other legal processes, o appoint  aed SN O
bohalf of the Bank, amorney, lawyer(s) and other legal agents as ke maay

T

cee ¥ ...

ers and also for
Stampsistamp papers not reguired for use By the Bank and o obiain refund
vouchers of the same;

To apply for refund of spoiled StampsSstamp pap

To rececive and take back from the office of the Registrar or sub-registrar
of assurances. documen:s registered in favour of and in the nome of the
Bank;

To control and supecervisce over thoe office/branch, books, ledgers, registers
correspondence. ireasury, and employces and other servants of thoe Bank
subordinaic o him as designated by the Bank;

To receive and pay monices in due course of banking busincss, on behalf of
and in the name of the Bank and to give and sign receipt and o give
effectual bonafide discharge of the monies thus paid and received:

To ake office pr i or : S immowvable property for rcsidential
Purposes on lease for and behalf of the Bank and 1o utre, Y
lcase doeds in favour of the Landiords and to have the sarme registered;

To apply for., obtain and renew all licenses. pPermits,. etc. . as may be
noecessary or requisite for the purposc of carrying on or developing the
trade or busincess of the Bank ;

To opcn. operate and close accounts on behalf and in the name of the
Bank, with Bank s bankers and others in India or in any other country and
poriodicailly o examine, acknowlcdge, settle, adjust accounts pending
between the Bank and any person or pPersons whosoever :

To lend and advance moneys of the said Bank on sufficient and reliable
sccurity and/or in <k with the rules of thhe Bank and in
compliance with the instructions and orders of the Board of Directors or
the Chairmean and Managing Director or the Executive Director or thc
General Manager of the Bank on rates of interest and terms of Payment as
may be determined by therm from time 1o time;

To bormrow moneys in due course of business from the Reserve Bank of
India, Statc Bank of India or other B = or b 3 s by way of overdrafts,
demand loan, discount or rediscount or otherwise and to sccure the
repaymont thercof by pledge, mortgage or hypothecation of Goverronient
Seccurities, Stocks, Shares, Bills or other itics or of the Bank
and for that purpose or in conneciion therewith o sign, executle, register,
deliver and sencw all Assurances. Deeds, Promissory Notes., Bills of
Exch MNortg and 10 negotiate, endorse, assign, transfer the same:

The said atntorney shall have the authority and power 1o do and transact any of the
acts, maticrs and t© i d b - !
Attormey Holder of the Bank, having and posscssing the requisite power and

JOINTL.Y with any other Power of

suthority conferred on him in his favour or Joinily with another officer speoecially
authorisced w the bank in this bohalf, thoough the Board of Direclors or the

: . = W

_— = . - > oo
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cam B aan

Chairman and Managing Director or the Executive Director or the General
MManager of the Bank, or by way of express office orders isseed from time to time.

a)

B

dy

el

To bid at auction sales om behalf of the Bank in compliance with the
directions of the Board of Dbirectors or the Chairman and Managing
Director or the Executive Director or the General Manager of the bank

To blhy and sell silver and gold coins and bullions and currency notes of
other countries in the name and on behalf of the Bank.

To buy and inwvest moneys boelonging o the Bank in Gowvernonment
Securities, Shares, Debentures of incorporated companies, bonds and other
securities. Fle may further sell, assign, transfer or otherwise, disposs off
the said securitics and collect interest in respect of the same. He shall also
hawve the power to reccive for safe custody, sell and buy Governaoment
Secwuritics, Bank Shares, Bonds and other sccurities for customers of the
Bank.

To sign., make, execute and do on behalf and in the name of the Bank all
contracts, agiecements, decds, transfiors, assignments, instruments or other
things whatsoever. He shall also hawve the power, to remcw, wvary and
discharge all such contracts and agreements and Jdo all things reguisite for
obtaining renewal, variation and discharge thereof.

Teo givelissue and execute guarantees, indemmities and letter of credits
and/or other similar banking instruments on behalf of and in the name of
the Bank in accordance with the norms and procedure laid down by BRBI
and the Bank from time to time.

3. GGeneral

al

=3

N WITHNESS WHEREOF I,
General Manager of the Bank du
Passed by the Board of Directo
executed this document and th

The s=aid attomey, by wirtue of these presents shall have power to act
borafide and do generally every thing reguisite for all or any of the
aforesaid puwposes and also for any other general banking business,
usiually done and tr ted by b ks and sign on behalfl and in the name
of the Bank in its business interest and in the usual and ordinary course of
‘banking business,

The Power of Attomey is valid only when holder of this Attorney is in
service and would automatically be suspended during the period of
suspension and would cease to have effect once the services of holder of

this Attormey is terminated for any reason whatsoever or afier the date of
superanmation.

Tejendra Mohan Bhasin S/o Shri Madan Lal Bhasin

e Common Scal of the Bank has been affi ere
me and Shri Padmanabhan Sreedhar, o e

countersigned this Power of
in my presence, at Mew el

The common scal
has been affixed
in my presence.

Chief Marnager Board of Dircctors® Scoretarias has
Adtorney in the Presence of witnesses, who woo have signed
hi on this 20th day of September 2003,

; FOR ORIENTAL BANK OF COMMERCE
. - [

—
] al i
Countersigned by
. )]
7 Chief Manager Board Secretariat
Witnesses

p.

MName, designation, Depat.
Signature

MName in Block Letters © WIKRANM KALRA
Designation : Dy. Chicf Manager
Department : Head Office

with signatures.
i e

Cp o i

ORIEN
MG e TN OF ooy

ae LIt S Csiim. Fizcs, s

MName, designation, Deptt. with signaturcs.
Signature s P

™ame in Block Lettérs : SHASHI BHUSELAD
Designation : Officer

Drepartment : Head Office
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On perusal of the abovesaid documents, we observe that the Authority Letter
& Power of Attorney are complete for filing the present application. It is further
observed that this Application has been filed by the duly authorized person
Sh. Krishan Lal Gulati. Thus, we reject the contention raised by the

respondent on account of proper authorization.

13. In view of the abovementioned discussion, the debt and default of the

Respondent has been established by the Applicant Bank beyond doubt.

14. In the sequel to the above and the given facts and circumstances, the
present Application being complete and the Applicant having established the
default on the part of the Respondent in payment of the Financial Debt for
an amount being above the minimum threshold limit, the present
Application is admitted in terms of Section 7(5) of the IBC and
accordingly, the Moratorium is declared in terms of Section 14 of the
Code. As a necessary consequence of the Moratorium in terms of Section
14(1) (a), (b), (c) & (d), the following prohibitions are imposed, which must be

followed:

“(@) The institution of suits or continuation of pending suits or
proceedings against the Respondent including execution of any
judgment, decree or order in any court of law, tribunal, arbitration

panel or other authority;

(b)  Transferring, encumbering, alienating, or disposing of by the
Respondent any of its assets or any legal right or beneficial interest

therein;
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(¢) Any action to foreclose, recover or enforce any security interest
created by the Respondent in respect of its property including any
action under the Securitization and Reconstruction of Financial Assets

and Enforcement of Security Interest Act, 2002;

(d)  The recovery of any property by an owner or lessor, where such

property is occupied by or in the possession of the Respondent.”

15. As proposed by the Applicant, this Bench appoints Mr. Ankit Goel as
IRP having Registration IBBI/IPA-001/IP- PO0200/2017-2018/10390 Email

ID: jk.grover27(@gmail.com subject to the condition that no disciplinary

proceedings is pending against the IRP so named and disclosures as required
under IBBI Regulations, 2016 are made by him within a period of one week of

this Order. This Adjudicating Authority further orders that:

Mr. Jalesh Kumar Grover, as an IRP having Registration No. IBBI/IPA-
001/IP- PO0200/2017-2018/ 10390, Email ID: jk.grover27(@gmail.com
is directed to take charge of the CIRP of the Respondent with immediate

effect. The IRP is further directed to take the steps as mandated under
the IBC specifically under Sections 15, 17, 18, 20, and 21 of IBC, 2016.

16. The Applicant is directed to deposit Rs.5,00,000/ - (Five Lakhs) only with
the IRP to meet the immediate expenses. The amount, however, will be subject
to adjustment by the Committee of Creditors as to be duly accounted for by

IRP and shall be paid back to the Applicant.

17. A copy of this Order shall immediately be communicated to the
Applicant Bank, the Respondent Company, the IRP named above, and the IBBI

by the Court Officer/Registry of this Tribunal.
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18. The Application stand admitted and disposed of accordingly.

Sd/- Sd/-
(L. N. GUPTA) (HARNAM SINGH THAKUR)
MEMBER (T) MEMBER (J)
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