NATIONAL COMPANY LAW APPELLATE TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI

Company Appeal(AT) (Ins) No. 1118 of 2019
IN THE MATTER OF:

Go Airlines (India) Ltd.
C/o Britannia Industries,

A-33, Lawrence Road Industrial Area,
New Delhi - 110035

Corporate Office:

C-1, Wadia International Centre

Pandurang Budhkar Marg, Worli,

Mumbai - 400 025 ...Appellant

Versus

Sovika Aviation Services Pvt. Ltd.
A-101-104, Dynasty Business Park,
J B Nagar, Andheri Kurla Road,
Mumbai - 400 059

Corporate Office:

B-2, Parekh Mahal, 80 VN Road,

Church gate, Mumbai - 400 020 ...Respondent
Present:

For Appellant: Mr. K.Datta, Sr. Advocate, Mr. Amish Tandon, Mr. Ayush
Beotra, Advocates.

For Respondent: Mr. Ritin Rai, Sr. Advocate, Ms. Chandni Dewani, Mr.
Lsafeer Ahmad BF, Ms. Anusha Jegadeesh, Advocates.

JUDGMENT

DR. ASHOK KUMAR MISHRA, TECHNICAL MEMBER

1. The present appeal has been filed by the ‘Appellant' — ‘Go Airlines (India)
Limited.,” (Appellant/Operational Creditor) under Section 61 of the

Insolvency and Bankruptcy Code, 2016’ (in short ‘Code’) against the
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impugned order dated 26.08.2019 passed by the ‘Adjudicating Authority’
(National Company Law Tribunal, Mumbai bench), in CP (IB) No. 44(MB)
/2018 vide which the Petition filed by the Appellant under Section 9 of the
Code for initiating ‘Corporate Insolvency Resolution Process’ (CIRP) against
the Respondent/Corporate Debtor - Sovika Aviation Services Pvt. Ltd, has
been dismissed.

2. The Appellant has sought reliefs for setting aside and quashing the order
dated 26.08.2019 passed by the Adjudicating Authority in CP(IB) No.
44(MB)/2018 and admit the petition under Section 9 of the Code for
initiation of CIRP.

3. The Adjudicating Authority while passing the Impugned order’ dated
26.08.2019 in CP(IB) No. 44(MB)/2018 had, inter alia, observed the
following:

“On due consideration of the several evidences on record as placed
by both the sides a conclusion can be drawn that the liability in
question of Operational Debt was not a clean and clear liability,
what to say, an “admitted” liability on the part of the Debtor
Company. The alleged liability in question was contentious as well
as disputed. The Insolvency Code is not incorporated to resolve the
dispute about the correctness of the amount of a liability if it is
contentious. Under the I&B Code a petition is not in the nature of
a Civil Suit for settling a dispute erupted among the parties. Neither

this Code is to be used for recovery purposes. The mandate as
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enshrined in the Preamble is to re-structure the finances and
business of a debt-ridden Debtor by maximizing the value of its
assets. In this case, it is doubtful whether the liability in question
is payable or not. This issue can only be decided on long drawn
discussion based upon thorough investigation of evidences.
Witnesses are to be examined to affirm the reasons for
downloading of cargo by Go-Air. Although this bench is not
suggesting anything to any party but for the purpose of drawing a
conclusion it is hereby observed that a petition having civil nature
of dispute is out of the ambits of this Code while dealing a Section
9 IBC Application. Respectfully following the precedents cited
supra we find no force in this petition on account of the preliminary
reason that there was undisputedly pre-existence of dispute
among the Petitioner and the Respondent, therefore, Petition is not
maintainable u/s.9 of the Insolvency Code. Resultantly, the
Petition is hereby ‘Dismissed.

4. The Appellant is a passenger airline operator having ‘Domestic’ and
‘International’ flights. The Appellant’s route network spans across
prominent business metros as well as key leisure destinations across the
Indian subcontinent.

5. The Appellant and Respondent has entered into a ‘Cargo Agreement’ (for
short ‘Agreement’) dated 09th July, 2016 vide which the Appellant has

agreed to provide to the Respondent, cargo belly space in its fleet of
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aircraft to carry out cargo services for such consideration and on such
terms as specified in the Agreement.

As per the Agreement, the Respondent was required to pay to the
Appellant as consideration (i) an amount of Rs.3,50,00,000/- as signing
amount payable in 4(four) equal instalments within one year of signing
the Agreement; (ii) fortnightly charges plus service tax and other
applicable charges for the use of cargo belly space on Appellant’s fleet on
per aircraft per month basis; (iii) cargo sales earnings in excess of Net
Tonnage Cap (in Net) within one month from the completion of the
financial year; (iv) reimbursement to the Appellant within thirty days
from the submission of the documents for expenses incurred by the
Appellant on cargo related ground support equipment, vehicle(s) and
parking charges; (v) reimbursement to Appellant on the 5t day of each
month in advance made to Appellant of a lump sum of Rs. 4,00,000/ -
alongwith applicable taxes for cargo security services provided by the
Appellant from the execution of the Agreement for Financial Year 2016-
17.

In addition, the Respondent was also required to pay and irrevocable and
unconditional bank guarantee in favour of appellant equivalent to two
months revenue for three consecutive Financial Years. The due dates
specified were on or before 15th July, 2016 for Financial Year 2016-17,
on or before 25th March, 2017 for Financial Year 2017-18 and on or

before 25th March, 2018 for Financial Year 2018-19.
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6. The details of all invoices raised by the Operational Creditor on

Corporate Debtor are reproduced hereunder:
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Corporate Debtor:

Invoice bearing no. 2200000364 daced 5% July .2026 for an amount of
Rs.68,668.206/;

Invoive bearing oo. 2200000467 dated 26th July 2016 for an amount of
Rs.2,37.220/;

Lnvoice Searing no. 2200300481 dated 3¢ August 2016 for Rs.34,500/-;
Invoice bearing no. 22000600482 dated 3™ August 2915 for Rs. 75,9004,
Inyoice bearing no. 2200000486 dated 3 August 2916 for Rs. 4,60,0600;
Invoice bearing no, 2200000485 dated 3™ August 2016 for Rs. 6,43.76,444/,
Inveice bearing no. 2200000522 datsd 9 August 2016 for Rs. 34,500/~
Invoice braring o, 2200000530 for Rs. 6,86,68,206/- dated 18 august 2016:
Invoice bearing no. 2200000590 for Rs. 2,30.000/- dated 30_"‘ August 2015;

10, Invoice bearing no. 2100000013 dated 31™ Aungust 2016 for Rs.1,28,17,462/-;

Invoice bearing wo. 2200000630 dated 317 August 2016 for Rs. 2,411,500/~

. Inveice beering no. 2200000796 daied 1¥ September 2016 for Rs.

1,060.62,500/;

. Invoice besring no. 2200000673 dated 29 Scptember 2016 for Rs.4.60,000/;
. invoice beardng no. 2200000539 dated 2% September 2016  for

Rs.6.58,22,090¢;

. Invoice bearing no. 2230000676 dated 14% September 2016 for Rs. 1,725/
16, Invoice besring no. 2200000695 dated 20" September 2016 for

Rs.6,65,22.225/

. Invoice hearing no.2200000726 dated 26% Septexober 2016 for Rs.1,61,000/~;
. invoice bearing no. 2200000738 dated 26" September 2016 for Rs. 2,306/,
_ Invoice bearing no. 2200000831 dated 5™ October 2016 for an amount of

Rs5.64,376,4437-

. Invoice bearing no. 2200000857 dated &= October 2016, for Rs. 4,82,64%/-
1. Invoice bearing mo. 2200000862 dated 17% October 2016 for un amount of
P

Rs.7,49.92,91C7;

. Ivoice bearing no. 2200000916 dated 4% November 2016 for an amount of

Re.7.35.24,675/~;

. Invoice boaring no. 2200000917 daed 4™ November 2016, Rs. 5,08.421/
_ Credit pote besring no. 2100009026 dared 11 November 20J6 for %‘/,

Rs.63,24,7037 Ee
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Invoice bearing no. 2200000950 dated 16% No: £
Bn7.35 T vermnbsr 20{6 for en amount of

3 ° - % = 2200001012 dated 2°¢ Decembsr 2016 for

Rs.5,38.879/-
dated 2°¢ D 2016 for an mmount of

3 ing mo.
R=.7.27,34,087/~;

. Invoice bearing no. 2200001010 dezed 9 December 2016 for R3:46,0004;

invoice bearing no. 2200001023 dated 19% Docember 2016 for an amount of
Rs.38.31.28.671~; =

. Credit note beating no. 210000003: daied 20" December 2016 for

Rs.31.61.363/~
Invoice bearing no. 2203001026 gated 20 December 2016 for Rs.1 SI4, 1385

Invoice bearing no. 2200001089 dated 3rd January 2017 for an amount of
Rs.7.79.29.379/-. *

Inveoice bearing no. 2200001088 daicd 3™ Jan 2017 for RA..24.7251—:

- invoice bearing no. 2200001138 dated & Jan 2017 for Rs.5,56.842/—;

Invoice bearing no. 2200001132 dated 19% Januery 2017 for =n amouxnt of
Rs.8.31,24,671/;

. Invoice besring npo. 2200001196 dated §° Februasy 2017 for Rs.5,68,947/

H b % no. 178 daoted 6th Februsry 2017 for an amount of
Rs.8,6529,039/

. Invoice bearing no.2200001215 dated 6% February 2017 for Rs.1,00.62,500/-;

Invoice bearing no. 2200001216 dated 14% Pebruary 2017 for Rs.1,00,62,500/-
Invoize besring no. 2200001249 dated 17% February 2017 for an ammount of
Rs. 7,.30,26,186/

Invoice bearing mo. 220001285 dured 31d March 2017 for an amount of
Rs.8.01.88,202/~; :
invoice beariog no. 2200001314 dated 8% March 2017 for Rs.69,000/-
nvoice bearing no. 2200001315 dared $® March 2017 for Rs.2,07,000/-:

. Invoice bearing Do. 2200001327 dated 8™ March 2017 for Rs.5.77.148/~;

i i no. 339dntedls°'Mﬂch2017fctnnnmmmof
Rx.3.67,38.787/-:

no. 171 cated 4® April 2017 for an amount of

invoice bearing no. 1710000017 dated 19% April 2017 for an amoust of
Rs.8.2<,18,200/~
invoice bearing no.
Rs.7.97.59.548/
Iovoice bearing no. 171000CC03¢ dated 27 Mey 2017 for an amount of
Rs.6.51, 667/~ =

1710000035 dated 2 May 2017 for za amount ef
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no. 17100000037 dated 2°* May 2017 for an amouat o~

Bbearing no. 17100000048 Jated 9™ May 2017 for an amount of
S2,500/-;

52. Invoice beadng no. 17180000117 dated 17° Mey 2017 for an amcunt of

Rs.8,50,76,852/-;

S3. Invoice beasing no. 1710000212 dued- 5* Juoe 2017 for an amount of
Rs.8.24 18,200/-;

ice bsering no. 1710800213 dated 55 Jumc 2017 for ap amount of
67,958~

S4. I

Rs.6,

1710000252 dated 19% Iune 2017 for an smocunt of

2 ice bearing no.
Rs.84,090,453/-.

7. The email correspondence during the month of June, 2017 is reproduced

below which reflects strained relationship cropped up between the

Appellant & Respondent:
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Prasad Pathara _ S
From: Chandmsskhar n -
?ﬂm %9 June 2077 1135

o Krishnan' prihars@gosir WW ‘Rav: Singh’
Subject: RE: R-mgma-q - & .
Fallow Up Flag: Foliow up
Flag Status: Flagged

We shoold re the chegue as It is an admission of Bahillty. iy, wa 2an p d onder Section 138 Nias
well under this cheue and 2150 assistin any other critainal complaint if thischeque is again dishoncured for

Inpufficient funds.
Thanks and regards

Chandrasekhar Lakshmanan
VP - Legal
Leng e #9507 274 20187 « Mok + 91 828772948 - Emall :hmmtn@sz' n
T3a Aldings findia) Limited, 18 Flonr, ©3, Wedtis Intomabionas Senwe W], 7 SimgrErg Suekkar Marg, WO, Musan - 40625

S A BRI TR

HOTIFSATION & DISCLAMER =~ oy
v DRt Any

:'43’ ﬂwmmn b r forth oy, Acosse o 1l gD and Ry oilech

v 2% dor

%ﬂoy,mn {rbution by t & u o2 uniaw(d Tyon m»-wnmmnm

*at an <opag. A

mmunm:#&;uanmww- sy, Equals 8 St ta Hsdom WW'&«”&:

wawmmmwmmihmmm of e ¥ Fivendes -

Irteune fedis] Uit dosan d i, of (3 TESSS00 i
lhhmnettnmmahanmwmudmmim

o sRTapes wiTes oWl of Iry ero Of

Fram: B Krishnzn (imaito:bkrishnan@gosira}

Sent: 29 june 2017 11:27 . .

To: chandrawkhar.l@goair.ln& prasac. pathare@goalrin; shankar. kanhere@geainin; Rav Singh
ot P Rep i

FY1and adwise plasse,

Frovi: Akhilesh Rao fmaiito:akhilesh@syilmcroup.on}

Sent: 28 Jupe 2017 18126 ——

To: ‘B Krishnen'

Ce: 'Sanil Mehiz'; 'Sidih! mehta soban’; Woifgang Prock-Schaver’
Subject: Represntation Of Creque

Dear Mr.Krishnan,

beiow mentioned chegue no 333347 drawn on Union Bank OF
not hoparad by eur bank as 3t our fund were biuckad by
the chiegue on 7% Juiy

This is continuation to my earfer mail, the
India for (N2 300,00,000/- { three crore jwas
tank for horning 8G of INR 39.87 ¢r , you are herg by request d te rep
2017 for dlaarance and same will be honored by our bankers .

We sincerely regret inconvenience caysed & loak forward for your support as always ..

With Regerds,

-
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e A P AT T oo 1 et A et . 3 2 A roAS
ALhiteth Rae
Cabof Operatie Offlcer & TR
= SOVIA ‘
-t Alrza n-in-dpoort Lagaamee IRecianl

Moblle <91 2:0B173000
Landliac: #51 2240594414

far 3401 2240354400

el aknitern@ sovlagroup. com
wielmile: wiwwsaviagrous.com

; B Krishnan
Sent: Tuesday, June 27, 2017 6211 PM
ror Axhitesh Rao
~c: Sahii Flehts; Sidihi mmitts sohan; Wolfgang Prock-Schauer
subject: RE! Mot To Presant Chelge

Dear Mr. Ro,

iecerds.

rishnan

‘rom: Akhiesh Roo [maltoakhiicsh@spyieamuncon]
jent: 27 June 2017 18:1C
“o: '8 Krishaan'
ez 'Sabll Meh’; Sidihf mehta sahzn; ceo@ogainin
b ) Net To Present Chenge

7
mpi-cace: High

jear Mr.Krshnan,

2017 for INR
va heve ssued cheque no 333247 drown on Uafon Bank Of ludia deted Z3th June \
000,06080/ (:hmeeqm }.asyon tave alfready mitlated process for cevoking our Bank Guarantee for i8R
2,61 cr, you are here by tequested not to present mentioned cheque for cearanca ..

yigh Regorda,

N
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8. The Appellant has also submitted that to wriggle out of the liability for

the various dues of the Corporate Debtor started raising debit notes

which were refuted by the Appellant vide its letter dated 22.06.2017 as

depicted below:

.
ANi g ¥ P
ANNEXRURE
>

Ancher (8), Mumbsi— 400 058,

Kind Alin: Hir, Sshi] Behts, SEO

Osar Sirs,

We-vierﬁoﬂ-aatnn-e Dedlt pintes rulsed hy vour'c

suhmumm:_ggmggm_

company 83 detalied bolour

We craw aftention o the Curgo Agrecment dated 97 July ZC16 bstwesn G Air and Cargo

Agent, under the tems of which:
n)CismeSAmdaesnouﬁgemfarCm-goAgembmxapeynammGoAr

&

The Cargo Agent In

B)
<}

@

0

irespective of actual cargo transponted.
A B2 which Cerge Agent to pay for hanoing charges and there is no
provision of any debll nols against N2

Clause No 20.1 nmummmmrgo Hendiar o pedom iz Scrvices in
accordance with CoAlr's insfristions and appitable =ws, nuiss end sequialions.
Ciause2415maknskdaﬂ'mmoupmwouﬂboaubbﬂbmbhcapaa:y

=nd thalr b

C e) Mhmwmwmdcmmmwgsmmm%wvxm
Asgreed by Cargo Aganl that they wil prévide services 1o SolAlr for passencer
fom & fo the arcaft, #eeo'emt&e.n

and
Fmr:!y et 2l diports. \Whers the carge Is baded/down ioaded end If the same is
handied by Go Air tirough Ground Hendler, Cargo Agoent had agreed fo reimburse

ihe aciual cost as conwnunicsted by Go Ar,
Cagoﬁcn:ﬁhua!nhngﬁnmﬁmp(bn ofu-nbamemem Mkﬁ'ﬂrﬂ‘-aem

tid-ifarch-

) 22% June, 2017

T Rate 18 doly2018
prolast sl the debit ncoles raised by GaAn' anc Cargo Hend.er paki Rs.

3.78,87,196.43/-, Ali the payments wes made by Cape Agent without ralsig any

dispoie,
©of the Side '»iter as fipalised in the

o its

exesution version cfﬂsoAgmemant in July 2077 and by vithie of your consistent conduct cf
mmwd-wnmmmummmwwm have clearly demanshraied that

the Cago Agent are not eptiled fo ralse any debit notss 1o GoAir, mcepaﬂw.a:fy for

and for nlil Cargo.

3. Wertl, sucast - 430 G325, Jodia

Offies: 53 33 G4 19900, TR TOLOL:

— mo’b-t‘—l.“ Pudeang
T egituced Office: Cio Befkusais Jocusifte Lished, 433, Lawssecs Road tedonuiat Area, Sew Defel - 110 035, S
I FOLIOAPLELIIMS. Websiun: wrwg@ite s
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In visw of the above, we are rstuming the original Dakit Holes mentloned sba it
treated as Impropes, invalid and canceiied. R
Enc!, Thraa Debit Notes as memdionsd heralnabove,
]
R )
e T
Pagadetz i
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The Appellant has also submitted that the Corporate Debtor/Respondent
has never disputed the Appellant’s rejection of debit notes.
9. The Appellant has also submitted that vide email dated 07.08.2017 &

01.09.2017 as depicted below:

v

Frussd Patiwre E -
From: Sahll Mehta <sahi IoUR.COM>
Sent: 07 August 2m7zzww “

£ Krishné = §: Chandrasaikhar Lekshmanan

To: shnam; Anand Sahat
5 Sidibi rwebla sohan; Shisish Desal; Axnilesh Rao
Re: 2 ice Cadl D

Ceo:
Subfuct:

Good €vaning Gentiemen:
Greatings fram Sovikall
1t was & pleasure 10 speak with you'll earlier today. i summerksing the points discussed during cur call-

1} Firstly, we hereby Firm our keen o our asyour cargo GSA partnei.
Prwvetice OIS e5-

\

2} The past dues 5s on July 2017 ore appx Rs.14.72cr which inchales sign up bonus of Rs.Acr for 3 3 year Contract , ;
—_— !

I ]

%) 1o secure GO Alr 2gainst thesz past dues, while our ebjectiva 2nd endeavour isto fumnish the required 8G's
immadiately, 3s explained & may take a few days for the same sod heact in the iotedm, we witl submit shares of our
group entity - Sovika Chemicals Put. Ltd. As soon @5 the 8G's for this is submitted, you can release these shares.

4} Ve are aiming to commence business from 16th August and as percor previeus proposal aad understanding, ithe
15t 2 months will be atactual we aim to ach 3SCOT and 45007 respectively for the 1s1 2
}- We will be weekly advance payments of thesa tonmage on a8 270 raw basis in addition tc an

squivalent amount of BG with an-aim ¢o furnish an entire BG .of Rs.10¢c by or befora 31sk Out, These weskly advanca
payrments / BC will also h charze s well. As s00n as the entire BS of Rs.20cr &5

submined, we will move back to standard payment terfos of pay

5} Furthar, we will try our best efforts to clear the past dues @t the earilest by which timse the furnished securities /
86"s will ba rateased by GO Alr. e —_— >

i 2730 July the ssme. ; & ¥ !

&3 Our proposs! for way forward as

[ Espethe above is in order and as per our discussions,
Since we are targeting 1o commence business in the next 3 days, iris essantial that we Gose ol opsa issues including |

etc at the t

Kindly advise how bast and s0on can we ake this forward and conciude.

Thunk you indeed and assuring you of our best cooperption and sarvices at ail times.

Repards,

Sghil Mehta
CEQ - Sovika Aviation Services Pvt. Ltd.

Seni from my Phone?

ou ure

information and is intendad oniy for the individua’ aamed. Iy
e send

i i = This o
Aot the intended recisient you showd not disseminate, dissribute or copy this e razil. Pleass notify ©

e e e O
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Jeniesiately by e-mail I you have received this e-mal by misteke and defete this e-mait from your syser. gl
transmission cannot be guarantasd to be secure of error-free as informatior. could e intercepted, corrupted, lost,
dastroyed, arrive Inte or Incomplets, or contaln viuses, The sender therefora dees rat accept tability for any errors
or ormissions in the contants of this messege, witich aise 25 3 result of e-mail trapsralssiop. Please note thatany
views or opinions presented fa tiis efall are solsly those of the author and do not necessariy represent those of

Companles.

1
A
TR oPY
i . B IR T e
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From: Sgivi Melita
Sent: 01 Seplember 2017 13:32
To: Anand Sghai
Ce: *8 Krishman®; ’axmdw:gnm.l.ﬁ@\mn'; girisadvam@vadiagroug.com, ;
Sulgject: RE Teirn sheet - 3ist August 2017 £
Attachments: Term Sheet - Sowika 31August 2017 Version 4_marked up.dos; Re: Cargo GSA {148

KB): GO Alr Cost Break Up.xsx ;
Imrportance: High l
Dear Anand: . i

Keference our meating yestorday snd the last 4th) version of the tarm sheet altachied Inyour elow mail, Kindly find
_;_'-glched marked up version of the saime for your Kind review,

e/

| wou'd fike to sammarise our discussions of yestarday and our feadbeck on the tarm shest. Pl find the seme as
balow ~ :

vised sals since the last 2 montt:s apd the base has always been
our tast proposal dated 215t tuly 2017 addressed to Mr.Prock Schauer (emuail attached]. The sane has also beena
explained i grest detail on several occasions in past meetings, § would once again ke to re-iterate that, the same
proposal he tongidered as aur finai pifer. Asa matter of fact, the same commareial proposal was fcluded in the 180
sraft ofthe term shaet which was shared with us on 18th August 2017 =

1} We heve been in negolia foc

2)  Due o proicnged negotistions, we have lostouton the entice market which was developad on the GO Alr
network s 3if our customers have made alternative arrangements for their upcoming fequirements for the next 3
months and hence ft will be extramely ditficult for us to convert them back 00 GO Alr network. We therafore request
that the period of achil tonnages be increased from 2 months t 90 days from the date we commence 0 Ba@lions.
A@;know wia are akeady In tha month of September and we will snyways reauire & minimym of 10-32 ‘working
é_, re-create the set up (primarily alrport passes across the neturork]. Since, GO Air had bssued @ letter to BOAS
on 7th August stating that DELEX has besn appointad as their G54 fcopy already shared with you), GO Alr will have
10 send! another tion withdrawing that letter and Issue 3 fresh lotter along with ather dorumaniztion

req which is stendard procedure.

3} Asyou are aware, we have been in constant diaiogue with our bankers for re-struciuring our entire financial
fachitles, we have yet to submit to them a format signad contract batween G0 Air & Sovika {if we were to proceed)
Only past submission of the contract would the bank give their dedision on activating our BG limits and otier
facilities. Hence, submissior of 8G fs subject to submission af contract 3nd approval from the bank

4) e have already expisined our position on the figure of Rs.24/- per i@ for ackivzting o further revenua shara, 7l

see attached cost break up per kg for additional costs that wilt be incurred by us 2pirt from the As.16/-pavableto ' .

GO Alr. You would notjce that additiona] costs are inthe ragion of Rs.13/- A 14/- ver kg Thisinchudes re- £

imbursement of expenses to GO Afr for flight handiing, airport oifice rentals & utlkties and other operationat .
s inchuding sslaries. Also, the d share of 90:10 was never part of the 15t 2 draft term sheets

(38th Aug & 20th Augl

- e wefe s .—-——-——Wu.u‘t»&d ': I - g Qb B 5 g
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Kindly agvite how best can we take farward the sublect. Look forward to hearing tack from you at the earlihst

convenience and sssuring you of our best co-operstion and servites.at all times.

/

Rogords, ' .
Sakt

From: Anand Sahai [malitoanand.sahal@goalr.in] |
Sent: Thursday, August 31, 2007 4:21 PM [
To: sahil@sovikagroup.com
Ce: B Krishinan; Chandrasekhar Laksh girish2dvani@wadizgroup.com

ect: Sovikz Term sheet - 31st August 2017

Dear sohil,

Updated TERM sheet for your referance, Your call ingut.on the first two atoniths have been amended,

Bast Regands,
Anaod

Disclaimer: This message cantsins confidantial information 3ad is intended only for the individual named. If you 2o i
not the intended recipient you should not disseminate, distribute or copy this e-mait Please netfy the sender 15
immediately by e-mail FFyou have received this e-mall by misteke and delete thls e-mail from your system. E-mail

Jmission cannot be guarantéed to bie-seawre or error-freeas Infi jor could bo d, corrupied, lost, A
tﬁw!smmﬂ. arrive late or incompilate, or contain viruses, The sender therefore does not accept {iability for any errors 1
or crissions in the contents of this message, which arise as a resull of e-reil transmission. Please note that any

“iews or opinions presented in thils email ase sofely those of the author and 4o abt recesserly represent those of

Cofrpanies,

e AU GRS . ey

-w.—--.-—‘n-mu_ !. RS . T
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The Respondent shown keen interest to restart the business of the
Appellant and further modalities to settle the outstanding amounts of
the Appellant which also confirmed that the Respondent/Corporate
Debtor has accepted the past dues as on July, 2017 approx. Rs.14.72
Crore and also statement that they will clear the past dues at the earliest.

10. However, the Appellant/ Operational Creditor served notice of
termination of Agreement dated 09.07.2016 due to non-clearance of
outstanding amount of Rs.13.46 Crore.

11. The Appellant/Operational Creditor also issued a ‘Demand Notice’
demanding payment in respect of ‘unpaid operational debt’ from
Corporate Debtor for an amount of Rs.17,60,80,625 crore providing the
details of invoices outstanding for payments.

12. The Corporate Debtor has ‘responded’ to the demand notice on
28.12.2017. In the reply, the Corporate Debtor has raised the issue of
non-availability of appropriate belly space on Aircrafts of Appellant, loss
of revenue to the Corporate Debtor and other issues.

13. The Respondent/Corporate Debtor has stated that in July, 2012 both
the parties wherein carrying out the business of cargo sales,
transportation and handling services on the aircrafts belonging to the
Appellant (the same is at page 787 of the Appeal Paper Book). The first
agreement was successfully performed by the Respondent as a result of
which tonnage of cargo carried on the appellant’s aircraft increased from

approx.1800 tonnes per month to approx. 5000 tonnes per month during
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the terms of the first agreement, this increased the profit of the Appellant.
The Second agreement is the result of the first agreement and the
Respondent has commenced operation under the said agreement in July
2016 but it started facing several operational issues which were largely
attributable to the Appellant like unlawful loading of cargo which
resulted into a loss of over Rs.20 Crore for the period August 2016 to
April, 2017 to the Respondent. It has also referred to the meeting in the
Appellant office on December, 21st 2016, January 12th, 2017, 14th
February, 2017 to sort out the operational issues which improved the
Corporate Debtor’s misery and also the Appellant’s issue internal
instructions for increasing the cargo load on the aircraft to its employees.
It has also stated that there was a steep increase in not only the number
of passengers boarding in the Appellant’s aircraft but also in their
passenger’s baggage which deprived cargo belly space to the Respondent
as the airlines was making higher profit on the excess baggage of
passengers then what they will get from cargo belly space rental. It has
also stated that changes in government policy started from November,
2016 demonetisation led to a certain slow down market condition owing
to which the cargo industry was severely impacted and the Respondent’s
business also took a hit resulting in an unaccepted dip in cargo
transportation. In January, 2017 the Appellant’s aircraft were carrying
only 4200 tonnes per month of cargo as opposed to 4900 tonnes per

month during the period of first agreement.
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14. It has also stated that it made several requests to the Appellant to
reduce the loss of Respondent including the changes in the business
terms. It has also stated that the debit notes submitted by Respondent
from 15t June to 19t June, 2017 amounting to Rs.27,74,71,081/ were
returned by the Appellant on June 22rd 2017. The Appellant has also on
June 27, 2017 invoked the Bank guarantee of the Respondent for a sum
0f Rs.39,91,00,000/- in view of alleged non-payments of amounts by the
Respondent to the Appellant under the said agreement. However, the
Respondent had accepted that it has again circulated the revised
commercials on 21.07.2017 vide its email appearing at page 122 of the
Appeal Paper Book (Annexure -I to the Appeal). However, the Appellant
didn’t agree to the revised commercials and at a letter date issued
termination notice and, thereafter, demand notice. It is also reiterated
that between them there exists a genuine and serious dispute,
particularly, due to the Appellant failure to provide cargo belly space on
its aircrafts and offloading of respondent cargo. The Appellant failed to
abide by primary obligations under the said agreement. It has also raised
the cross claim of Rs. 27,74,71,081 /- resulting from various debit notes
which were returned by the Appellant.

15. The Respondent has given a lot of stress on not providing minimum
cargo belly space to the Respondent for loading cargo and as a result of
which the Appellant was supposed to accept the debit notes termination
of the agreement by the Appellant was nothing but a coercion to the
Respondent being a petty business unit and thereby wriggle out of the
liability which the Appellant was supposed to bear in respect of various
elements of expenditure. Repeated internal circular dated 13.02.2017
and 15.02.2017 by the Appellant on the issue of cargo load to its

employees itself reflect that they were violating the terms of the
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agreement for minimum belly space to the Respondent. Different emails
and meetings between the parties cited by the Respondent to prove that
the Appellant’s claim is false or frivolous.

16. The Respondent has also submitted that CIRP initiated against it vide
CP(IB) No0.4663(MB) /2018 was withdrawn under Section 12A in terms of
the Resolution of the Committee of Creditors (CoC) in its 7th meeting held
on 19.03.2021 vide Adjudicating Authority order dated 23rd September,
2021 in the IA No.805/2021.

17.  All this suggests that the financial condition of the Corporate Debtor
is not healthy. CIRP was already initiated against it and the same has
been closed by the Adjudicating Authority on 23t September, 2021 after
settlement with the ‘Union Bank of India’ who has entered into ‘OTS
Agreement’ for release of payments in different instalments till
31.03.2023 and the Corporate Debtor has already paid two instalments
in terms of the Settlement Agreement. The Resolution Professional (RP)
associated with the CIRP also confirmed that the Original Applicant-
Operational Creditor under the Code also recommended for withdrawal
of Application. The RP received only two claims from two operational
creditors ‘Air India Sats Airports Services Pvt Ltd. of Rs.24.40 lakhs and
another claim of ‘Transport India’ to the tune of Rs.18.02 lakh. This
reflects that the present Appellant’s claim was not appearing in that list.
In the current application also, the Appellant has encashed the bank

guarantee of Rs.39,91,00,000/- towards the dues from the Respondent.
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The Adjudicating Authority has drawn the inference of ‘pre-existence of
dispute’ which cannot be ruled out. It is also very much clear that the
Appellant is chasing for payments which is also not the purpose of the
Code. The Hon’ble Supreme Court in Civil Appeal No0.9597 of 2018,
“Transmission Corporation of Andhra Pradesh Limited Vs. Equipment
Conductors and Cables Limited” vide para 15 has already held that IBC
is not intended to be a substitute to a recovery forum and also laid down
that whenever there is existence of real dispute, the IBC provisions
cannot be invoked.

18. In view of this, we do not find any infirmity in the impugned order.
The Appeal deserves to be dismissed and is dismissed. No order as to
costs.

Pending application, if any, stands disposed of.

Interim order, if any, passed by this Tribunal stands vacated.

[Justice Ashok Bhushan]
Chairperson

[Justice Jarat Kumar Jain]
Member (Judicial)

(Dr. Ashok Kumar Mishra)
Member(Technical)

10tk December, 2021
New Delhi

Raushan.K
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