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ORDER 

Per: D. Arvind, Member (Technical) 

1. This Court is congregated through hybrid mode. 

2. Heard the Learned Counsel and Learned Senior Counsel for both 

parties. 

3. This Application has been filed under Section 9 of the Insolvency 

and Bankruptcy Code, 2016 for brevity “I&B Code” by N.V. 

Aluminium Cast Private Limited, bearing CIN: 

U27203WB2008PTC122551, hereinafter referred to as the 

“Applicant”/ “Operational Creditor” against APL Metals Limited, 

bearing CIN: L24224WB1948PLC017455 hereinafter referred to as 

“Respondent”/ “Corporate Debtor” seeking the direction to initiate 

the Corporate Insolvency Resolution Process for brevity “CIRP” in 

respect of the Corporate Debtor herein.  

 

Factual Conspectus: 

4. The Operational Creditor is engaged in the business of the sale of 

lead ingots. The Corporate Debtor is a manufacturer and supplier 

of lead and lead oxides and requires lead ingots in its usual course 

of business. 

5. The Corporate Debtor, APL Metals Limited approached the 

Operational Creditor, N.V. Aluminium Cast Private Limited in 

November 2021 for the supply of lead ingots. After negotiations 

ensued between the parties, it was agreed upon between the 

parties that the Corporate Debtor would place the Purchase 

Orders upon the Operational Creditors from time to time as per its 

requirements and the Operational Creditor would accordingly 

supply and deliver the raw materials to the Corporate Debtor at its 
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desired address. The Operational Creditor would thereafter raise 

invoices upon the Corporate Debtor and upon receiving the 

invoices, the Corporate Debtor would be liable to pay the amount 

as per the terms of the purchase order.   

6. The total amount claimed to be in default is of Rs. 

2,17,34,005.86/- in which the principal amount is of Rs. 

2,10,58,967/- and interest calculated at the rate of 18% per 

annum, being an amount of Rs. 6,75,040.86/-. It is further 

claimed that the default occurred on 05.12.2021, 07.12.2021, 

09.12.2021, 11.12.2021 and 13.12.2021, i.e., the dates when the 

payment would have to be made in terms of the purchase orders. 

7. The Demand notice under Section 8 of the I&B Code, has been 

issued on March 02, 2022, upon the Corporate Debtor by the 

Operational Creditor, annexed at Letter “K” to the Application. 

 

Applicant’s Contentions:  

8. The Learned Counsel of the Applicant submits that the Corporate 

Debtor placed purchase orders upon the Operational Creditor 

bearing reference nos. PM-179/21-22 and PM-183/21-22 on 

November 25, 2021, and another purchase order bearing reference 

no. PM 209/21-22 on December 01, 2021, for the supply of 

materials at the agreed rate. Accordingly, the supply was done and 

the Operational Creditor issued Invoices bearing reference no. 

NVAL/453/21-22 and NVAL/454/21-22 both dated 26.11.2021, 

NVAL/456/21-22 dated 28.11.2021, NVAL/462/21-22 dated 

30.11.2021, NVAL/463/21-22 dated 01.12.2021, NVAL/465/21-

22 dated 02.12.2021. Copies of the Lorry Receipts evidencing the 

delivery of goods and the said Invoices are annexed as Letters “E” 

and “F” respectively.  
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9. It is claimed that the said invoices were received and accepted by 

the Corporate Debtor sans raising any dispute and objection and 

the Corporate Debtor had also made certain part payment towards 

its sum lying due and payable.  

10. Further, it is alleged that after the part payment, even after the 

expiry of the time stipulated for making payment, the Corporate 

Debtor failed and/or neglected to make payment of the sum due 

and payable. Several requests were made, but all in vain. Having 

no option left, the Operational Creditor issued the demand notice 

under Section 8 of the I&B Code on March 02, 2022, which was 

duly served and proof of service is on record. However, no reply 

was received from the Corporate Debtor to the notice. 

 

Respondent’s submissions per contra: 

11. The Learned Senior Counsel for the Respondent claims that on 

December 07, 2021, and various subsequent dates, a search and 

seizure operation was conducted by the Investigating Wing, 

Calcutta of the Income Tax Department, Ministry of Finance, 

Government of India, under Section 132 of the Income Tax Act, 

1961 in the residence as well as the office premises of the 

corporate debtor. During the course of the Search Operation, 

books of accounts and incriminating documents were seized and 

the Search Warrant was also executed in the name of the 

Corporate Debtor, APL Metals Limited.   

12. It is contended that in the course of the said search operation, an 

issue of bogus purchase was raised by the Income Tax authorities. 

An assessment order was passed by the Assistant Commissioner 

of Income Tax, Circle-3 (3), Kolkata, on December 30, 2022, a copy 
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whereof is annexed at page 4 of the supplementary affidavit filed 

by the corporate debtor dated February 9, 2023. 

13. Further, it is contended that Shri Niraj Jaiswal director of the 

Operational Creditor in a proceeding before the Income Tax 

Authorities has admitted that he has issued and/or booked bogus 

bills/invoices in the name of M/s APL Metals Limited. Such 

admission has been duly recorded in an Assessment Order passed 

by DCIT Central Circle (3), Kolkata of the Office of the Assistant 

Commissioner of Income Tax.  

14. It is alleged that the operational creditor fails to prove that it has 

made any payment on account of its GST liability to the concerned 

authorities. Despite receiving the full sum of money on account of 

GST as well as the price of goods from the Corporate Debtor, if the 

Operational Creditor does not make payment on account of the 

GST to the concerned authorities and subsequently pass on the 

input credit to the Corporate Debtor, the Corporate Debtor will be 

penalised by the concerned GST authorities and the Corporate 

Debtor will be liable to pay the GST component again to the GST 

authorities, which the Corporate Debtor has already made 

payment to the Operational Creditor.  

 

Counter submissions made by the Applicant:  

15. The Learned Counsel for the Applicant claims that the issue of the 

IT Department Scrutiny of the Corporate Debtor is irrelevant for 

the consideration of the present Application filed under Section 9 

of the I&B Code, 2016. Under the provisions of Section 9 of the 

I&B Code, 2016, it has to only be seen that debt is due and there 

is default on part of the Corporate Debtor and there is no genuine 

dispute regarding the existence thereof. The issue of the IT penalty 
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upon the Corporate Debtor does not in any manner affect the claim 

of the Operational Creditor under the I&B Code. 

16. It is further submitted that in any event, the order passed by the 

Income Tax Department is for the Assessment Year of 2021-22, 

i.e., the Financial Year of 2020-21, whereas Invoices covered in the 

applications are relating to the Financial Year of 2021-22. Even in 

the statement given during the Income Tax Investigation, it has 

been stated by the authorised representative of the Operational 

Creditor that out of Invoices valued at Rs. 4,24,89,694/- shown as 

sales, only Invoices valued at Rs. 2,82,16,508/- are bogus in the 

Financial Year 2021-22. 

 

Analysis and Finding: 

17. It is evident from the order dated 30.12.2022 (DIN & Order No. 

ITBA/AST/S/143(3)/2022-23/1048376711(1), AY: 2021-22) 

passed by the Office of the Assistant Commissioner of Income Tax 

Central CIR 3(3), Kolkata under Section 132 of the Income Tax Act, 

1961, that the Investigation Wing of IT Department, Kolkata 

conducted a Search and Seizure Operation at the residential and 

office premises of the APL Group of companies on 07.12.2021. The 

warrant of searching was executed in the name of the assessee, 

APL METALS LIMITED, the Corporate Debtor in this matter. 

18. It is evident from para 5, page 2 of the said IT assessment Order 

that the Operational Creditor has supplied the bogus bills of Rs. 

4,89,97,357/- to the APL Metals Limited, Corporate Debtor herein 

in F.Y. 2020-21, reproduced herein: 
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19. Further from Para 7 at page 3 of the IT assessment Order, it is 

evident that the IT Department in the said matter has observed as 

under: 

 

“7. The Stock Register found during the course of search 

operation and seized vide identification mark APL-P/15. 

The assessee could not tally the stock register i.e., APL-P/15 

with the above seven parties, namely, Soorajmull Mohanlal 
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Private Limited, N.V. Aluminium Cast Pvt Ltd Cast Pvt Ltd, 

Utkarsh Lead, Jai Prakash Jaiswal (Proprietor of Om 

Traders), Onix Vyapaar LLP and Aurix Tradelink LLP. It is 

also pertinent to mention here that the assessee is a 

manufacturer and there is no corresponding sales against 

these purchase.” 

 

 

20. Further, from para 6 at page 17 of the IT assessment Order, it 

would be evident that during the Survey under Section 133A of the 

I.T. Act, 1961, Shri Niraj Jaiswal director of the company admitted 

that his company has issued bogus purchase bills in the name of 

M/s APL Metals Limited and during F.Y.2020-2021, M/s N. V. 

Aluminium Cast Private Limited material sold to M/s APL Metals 

Limited amounting to Rs.5,78,38,652/-.  

The Pages 17-19 of the IT assessment Order are reproduced 

herein: 
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21. We find that the IT assessment Order dated 30.12.2022 passed by 

the Office of the Assistant Commissioner of Income Tax Central 

CIR 3(3), Kolkata and there has been no stay granted by the 

appellate fora on the order of the assessment dated December 30, 

2022. 

22. Thus, in terms of the IT assessment order dated 30.12.2022 and 

the submissions made by the Learned Counsel, we would infer 

that the claim of the Operational Creditor filed in this application 

based on the bills is disputed by the Income Tax Authority itself 

and there is no stay order on the assessment order dated 

30.12.2022. 

23. The Income Tax Assessment order dated 30.12.2022 for the AY 

2021-2022 categorically reveals evasion of GST, in Para 12 at Page 

7 of the order. In Para 12.2. of the Assessment order dated 

30.12.2022, mentions as under:  

“12.2. From the above incident reports, it was ample clear 

that the entities against which incident reports have been 

generated by the DGGI, Kolkata were in bogus billing and 

since M/s APL Metals Limited was found reporting 

purchases from these entities, the same are also bogus.” 

24. Even for the Financial Year of 2021-22 as recorded in the IT 

Assessment Order, more than 67% of the sales made by the 

operational creditor to the corporate debtor is bogus which is also 

contended by the authorized representative of the operational 

creditor. The Operational Creditor has not been able to 

conclusively prove that the defaulted Invoices are not the bogus 

Invoices.     

25. Further, we have noted that in the course of argument, the 

Learned Counsel for the Operational Creditor has referred a 
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decision passed by Hon’ble ITAT in Lalithaa Jewellery Mart Pvt 

Ltd v. Assistant Commissioner of Income Tax CC-1(4) reported 

in 2019 SCC OnLine ITAT 16734, wherein, it is held that under 

Section 131 of the Act, the authorities are not empowered to 

administer oath to the deponent. Therefore, such a statement 

recorded under Section 131 of the Act has no evidentiary value. We 

could have agreed to this argument if the IT Proceedings are at the 

stage of show-cause notice. We are of the view that the statement 

of Shri Niraj Jaiswal, director of the N.V. Aluminium Cast Private 

Limited has been recorded during the survey under Section 133A 

of the I.T. Act, 1961, and the same has been noted in the 

Assessment Order dated 30.12.2022 passed by the Assistant 

Commissioner of the IT Department, after considering all such 

statements and evidences. There is no stay order on that 

assessment order. Thus, we cannot simply ignore this fact.  

26. Given such findings, we are of the considered view that no reliance 

can be placed on the Invoices raised by the Operational Creditor 

to ascertain the disputed amount. Even the transporter 

documents are found to be fake and hence, the delivery order and 

transport documents too cannot be relied upon. When the Sale 

(Supply) of goods is itself in dispute, and there is a finding by a 

Government Authority (Income Tax Department) that such sales 

are bogus, we cannot shut our eyes to the facts recorded in the 

Assessment order. Neither can we conduct a roving and fishing 

enquiry to cull out the sanctity of transactions in a summary 

proceeding under the I&B Code, 2016. As such, we find no reason 

to treat the disputed debt as an operational debt to initiate a CIR 

Process.  
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27. It is evident that vide an order dated January 08, 2024, in C.P. 

(IB) No. 114/KB/2022, in Jaiprakash Jaiswal v. APL Metals 

Limited, reported in (2024) ibclaw.in 38 NCLT, we have taken a 

similar view and the facts and circumstances are identical. Thus, 

without further probe into the mechanics of the dispute raised by 

the Income Tax Department, we infer that the supply of goods by 

the Operational Creditor has not been conclusively proved. This 

Adjudicating Authority is not meant to decide the veracity and the 

genuineness of bills in issue. 

28. In terms of the foregoing discussion, we dismiss this company 

petition being C.P. (IB) No. 126/KB/2022 accordingly. 

29. It appears that this application has been filed under Section 9 of 

the I&B Code, 2016 based on bogus and disputed invoices raised 

by the Learned Assistant Commissioner of Income Tax Central CIR 

3(3), Kolkata and thus, the application is a frivolous and 

hypothetical one with malicious intent for any purpose other than 

for the resolution of insolvency. Hence, we are of the considered 

view that to prevent the parties from coming up with such an 

application, we feel it appropriate to impose a penalty by invoking 

the provisions of Section 65 of the Code, of Rs. One Lakh upon 

the Applicant herein. 

30. The Applicant is directed to pay the penalty amount to the 

“National Defence Fund” (NDF) within ten (10) days from the 

pronouncement of the order. Delaying payment of the penalty 

amount beyond ten (10) days shall carry a rate of 10% per annum 

from the date of pronouncement to the date of payment.  

31. The Affidavit of Compliance shall be filed within seven (7) days 

upon the payment of penalty amounts with the Registry of this 
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Adjudicating Authority. The Registry is directed to consign the 

Affidavit of Compliance to the record. 

32. The Registry of this Adjudicating Authority is directed to send e-

mail copies of the order forthwith to all the parties and their 

Learned Counsel for information and for taking necessary steps. 

Further, a copy of the order shall be served upon the Insolvency 

and Bankruptcy Board of India (IBBI) for their record and also 

upon the Registrar of Companies (ROC), West Bengal, Kolkata by 

all available means. 

33. Certified copies of this order, if applied for with the Registry of this 

Adjudicating Authority, be supplied to the parties upon 

compliance with all requisite formalities. 

 

 

 

   D. Arvind        Bidisha Banerjee 

Member (Technical)      Member (Judicial) 
 

This Order is signed on the 23rd Day of January, 2024. 

 
 
Bose, R. K. [LRA] 


