IN THE NATIONAL COMPANY LAW TRIBUNAL
HYDERABAD BENCH, HYDERABAD

CP (IB) No. 55/9/HD13/2019
U/s 9 of IBC, 201u
R/iw Rule G of I & B (AAA) Rules, 2016

INTHE MATTER OF M/3. SMARTEON INDIA PRIVATE LIMITED

M/s. ZTE Corporation, Clina

Registered Office:

Z'TE Plaza, Ken Road South,

Hi-Tech Industrial Park, Neshan Districet,

Shenzen, P.R.China. ... Petitioney/
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Respondent

Date of order: 09.09.2019

Coram:

Hon'ble Shri Ratakonda Murvali, Menber (Judicial)

Parties / counsels present!

For the Petitioner: Shri Mritunjay Kumar Tiwari, Shupender
Sharma Advocates.

IFor the Respondent: Shri D.V.ALS Ravi Prasad, Advocate.
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PER: HON'BLE SHRI RATAKONDA MURALI
MEMBER (JUDICIAL)

ORDER

This petition is {led by M/s. ZTE Corporation stating that M/s,
Swartron India Private Lomted, the Corpurate Debtor had
defaulted In repaying a sum of USD 1,397,166 (One Million
Three Hundred Ninety Seven and One Hundred Sixty Six
Dollars) and hence this peticion is filed under Section 9 of
Insolvency and Bankruprey Code, 2016, R/iw Rule 6 of
Insolvency & Bankruptey (Application to the Adjudicating
Authority) Rules. 2016, seeking adimission of the Petition,
mitiation ol Corporate Insolvency Resolution  Process,
granting moratorium and appointment of Interim Resolution

Professional as prescribed under the Code and Rules thereon.

The brietf avermeats made In the Application are as follows!

a) It is averred that Operational Creditor is a company
incorporated under the laws of China and is a global
leader 1 telecommunications and  information
technology, engaged 1 the busiess of providing
telecommunication equipments and network solutions,
The Operatvionul Creditor has heen providing the said
services across the globe for the past more thon 22 years
under the Trade Nume — ZTLE and enjoys very high

reputation and goodwill in the said business.

b) It 1s averred that the Corporate Debtor in its normal
course of business approached the Operational Creditor
in the wvear 2017 for the supply of smart phones
manufactured by the Operational Creditor. After series
of discussions & negotiations, the parties entered 1nto an
Agreement dated 07.12.2017 (“Supply Agreement”),
wherein the Operational Creditor agreed to supply the
smart phone products and services related thereto to the
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was agreed under Supply Agreement that payment with
respect to the mvowes rmused by the Operational
Creditor will be puaid through Letter of Credit CLCT).

[tis averred that lu terms ol the Supply Agrecment, the
Corporate Debtor from tune to tune, placed Purchase
Orders upen the Operatiornal Creditor for the sapply of
T phone wnits, as per the rates agreed and spectfied
therein. The payment 1n terns of the Purchase Orders
were to be made 100% through 90 days Letter of Credit
from the date of shipment. The Purchase Orders of the
Corporate Debtor were duly accepted by the Operational
Creditor and the Operational Creditor even supplied the
desired Tphone units to the Corporate Debtor through
Airway Bills & Invoices indicating that the equipment
being supplied by them were of the correct specifications,
quality and quanticy,

It s averred that the Corporate Debtor failed to make

the pavments for the folluwing invoices:

1. Invoice bearing no. ZTESMT201712001 dated
28.12.2017 for an amount of USD 132,000 ruised
under Purchase Order bearing no.  FPO-201710-
000002 dated 07.10.2017 (PO - D).

1, Invoice bearing no. ZTESMTZ01803008 dated

28.03.2018 {for an amount of USD 577,500 and
Involce bearing no. ZTESMT201804009 dated
07.04.2018 for an amount of USD 522,500, both
raised under Purchuse Order bearing no. PO-
201801-000007 dated 25.01.2018. (PO - D)
The Corporate Debtor placed a Purchase Order dated
07.10.2017 bearing no. P0O-201710-000002 upon the

Operational Creditor for supply of 20,000 Units of RIMO
AG — Chipset MSM8940; LCD:5.27, [PS, HD: Memory:

3+32GB; Cam:® 13+35MP Battery: 5000mAh to the
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per the P.O.. the Operational Creditor was required to
have the said equipment shipped to Hong Kong to the
Corporate Debtors carrier agent, which wuas to be
ultimately saipped to Hyderabad, India by the carrier
agent of the Corporate Debror.

As per the P.O., the Operational Creditor had initially
supplied 18,800 Tphone units out of the total 20,000
units to the Corporate Debtor. Duwring the ongoing
trunsaction, the Corporate Debtor vide s emuail,
requested the Operational Creditor to send the dispatch
documents or the balance 1,200 Tphoune wmts to be
shipped to Palesune instead of India and the same was
dehivered by the Operational Creditor on U3.01.2018 to
the Corporate Debtor's Carrier Agent (Geodis Wilson

Hongkong Limited) at Hong Kong.

It 18 averred that the pavment of USD 132,000 against
the supply of 1200 of Tphicnes units to Palestine, 15 sull
not paid even after nurmerous follow-ups and request by
the Operational Creditor. The balance payvment of USD
132,000 was not made by the Corporate Debtor against
the said Invoice to the Operational Creditor.

It is averred that Apart from the above Purchase Order,
the Corporate Debtor had also placed Purchuse Order
dated 25.01.2018 beuring no. PO-201501-000007 on the
Operational Creditor, for supply of 2,000 Tphone Units

cof RIMO AG Gole and 3,000 Tphone Unies of RIMO AG

Black. The Corporate Debtor issued LC bearicg No.
007TCMLCOV003318 dated 07.03.2018 for an amount of
USD 700,000 and LC benring No. 007TGMLCO0CO3018
dated 16.03.2018 for an anmount of USD 620,000 towards
pavment under this P.O.

Itis averred that the Operational Creditor duly accepted
the saad Purchase Order and supplied 5,250 and 4,750
Tphone units on 31.03.2018 and 11.04.2018 respectively
to the carrier agent of the Corporate Debtor and
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for USD 577,500/ und USD 522,500/ respectively. In
accordance with the Purchuse Order, the Operational
Creditor submitted the requsite docuwments  for
encashment of the LC on 19.07.2018 and 24.07.2013 {or
an  amount ol USD 577,000 and USD 322,500
respectively. The Sender Bank, Le. ICICE Bunk vide
fetters dated 24.07.2018 and 06.08.2018 stuted that the
“LC Expired/LC Closed and  dispatched  buck the

documents to the Operational Creditor.

j) The Corporate Debtor vide its email dated 12.10.2018
(22:30) committed to do the needful for clearing the
outstanding dues under the P.O. {or 10,000 Tphone umts
and requested 10-15 duyvs pertod for renewing its LC
limats. Desgpite the Corporate Debtor’s assurance 1 its
email dated 12.10 2018 and the continuous follow-up by
the officers of the Operationai Creditor, the Corporate
Debtor have laled to address the 1ssue and release the

withheld payvments.

k), It is averred thut the Corporate Debror have failed and
neglected te pay the swd amount toe the Operational
Creditor, They are also lable to pav the agrecd interest
thereon @ 18% por unnuwn with effecr from 03.01.2018
tor USD 132,000 and from 31.03.2018 & 11.04.2018 for
USD 522,000 & 377,500 respectively, till the duate of
payment of the entire outstanding amount to the
Operationul Creditor. Therefore, the Corporate Debtor is
liable to pay to the Operational Creditor a total sum of
USD 1,232,000 (One Million and Two Hundred Thirty
Two Thousand Dollars), towards the principal sum

recoverable by the Operational Creditor in terms of the
supplies made under the PO-1 and PO-II, along with
USD 165,1¢6/- (Collars Oae Thousand Sixty Five One
Hundred and Sixty Six only) towards interest caleulated
at the agreed rate of 189 per annum.

3) The brief averments made in the Counter are as follows:

a) It 1s averred that as per supply agreement dated 74
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the Singaporean International Law, As per Clause-14 of
the Agreement if dispute between the parties which was
not resolved throuvgh negotiationg in 20 days from the
date of ocewrrence of dispute, has to be referred tw the
sole Arbitrator appointed with the mutual consent of the
parties for adjudication and such arbitration shall be

conducted as per Singaporean Arbitration Law,

It 1s averred that as per the agreement if the Operational
Credivor failed to supply tae products within tune, the
Operational Creditor hus to pay the hquidated damages

up to 5% of the aguregate value of the order.

It 13 averred that the rejection of payment through
Letter  of  Credit for the 1avoice  bearing  No.
ZTESMT 12001 Dated 25.12.2017 for an amount of USD

32,000 18 because of "LC Overdrawn”. If the LC 13
rejected as everdrawn that means that the commitment
for the required ordered quantity and supplied quantity
has already been fulfilled.

It1s averred that the reuson for the rejection of LC in the

mvolce bearing  no.ZTESMT201803008 Dated
28.03.2018 for an amount of USD 577,500 1s as follows:

1. LC Expired.

2, LL.C Closed.

It1g averred that the reuson for the rejection of LC in the
mvoice bearing no ZTESM 201804009 Dared
07.04.2018 for an amount of USD 522,500 is as follows:
1. LC Expired.

2. LC Closed.

It 12 averred the above reasons for rejection of LC are
not on account of any default or wilful act by the
Corporate Debtor, it was 01 account of non- performance
by the Operational Creditor. The reasons for returning
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It 15 averred that the products of the Operational
Creditor are banned in USA and US Department of
Comumerce kept the Operatonal Creditor under Banned
list of Parties. Due to thus the Corporate Debror sutiered
huge loss and the Corporate Debtor was forced to szl the

products less than the cost of the products.

It 1s averred the there s voluminous record 1 the
mternet in relation to the adverse orders passed by the
US Government and other authorities aganst the
=)
products of the Operational Creditor. The Operational
Creditor till date did not disclose or share the litigation
el
1seue 1t has been facing in USA to the Corporate Debtor.

4) The brief averments made mn the Rejormnder are as follows:

a)

b;

¢)

d)

It 13 averred that mere mentioning of arbitration cluuse
cannot be tuken into consideration to hold chat there wus

an existence of dispure.

It 15 averred that the present Application is {illed with
Pl
proper authorization. Tae Bourd Resolution authorizing
Mr. Wang Diao, Legul Counsel of ZTIS Corporation is
filed aleng with the Application.
24 Pl

It 1s averred that the Corporate Debtor specifically
admitted that 1t had received the TPhones of the desired
speeiftcations and never alleged any dispute resarding

the sume,

[t 1s averred that the Carporate Debtor have admitted of
receiving the Tphone Units fromm the Operational
Creditor under two (2) Purchase Orders for a sum of
USD 3,306,446.40 (Three Million Three Hundred Six
Thousand Four Hundred Forty Six Dollars and Forty
Cents). Thercafter, it 1s a fact that the Corporate Debtor
itself on 27.03.2018 vide irs email (Annexure — A/12 at
Page No. 100) admitted that they have asked their
bankers [CICI to clear the pavment of 1200 Tplone uiits
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28.12.2017 for an amount of USD 132,000, rused by the
Operational Creditor. The Corporate Debtor also vide its
email dated 12.10.2018 (Annexure — A/22 at Page No.
125) confirmed that the they are in process of getting
their LC himits renewed aad requested for some more
tine to make the pending payvment of approx. USD One
Alillion 1 respect  of  the  Invoice  bearing  no.
ZTESMT201803008 dated 28.03.2018 for an amount of
USsDh 577,500 and Iuvoice bearing no.
ZTIESAT201804008 dated 07.04.2018 for an amount of
USD 522,500.

It 1s averred Corporate Debtor did not notify the
Operational Credizor that 1t had suffered uny kind cf loss
or damages whatsoever, or that 1t mtended to claim
damages aguinst the Operatonal Creditor for the reason
of delay. If the Operativnal Creditor was liable to pay

Liquidated Damages for the alleged delayved shipntents,

“why it was not levied earlier during the transaction or

replied to the Statutory Demand Notice contending the

same.

It 1s averred that the Corporate Debtor had not suffered
any loss or damages on wceount of any delay in supply of
Goods by the Operaticnal Creditor, and as such, the
applicabihity  of  hquidated damages against  the
Operational Creditor does not arise at all.

It 1s averred that the Operatonal Creditor fulfilled all
1ts obhigutions under the sapply arrangement. It is also
evident from one such emal dated 08.03.2018 at 2122
PAL Cinnexure — A/10 at puge No. 98 of the Anplication)
shows that Operational Creditor always offered for
mspection before the dispatches and the Corporate
Debtor had already confirmed the guality and the

certification,

It 1s averred that [vom the time of the execution of the
Supply Agreement between the Operational Creditor
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Counter  Aflidavit  before  this  Tribunal  was
implemented. The Corporate Debtor with malafide
intention has presented the aforesand facts 1 a distorted
way and coloured the same to portray as a dispute for
the [irst time 1 1s Counter Affidavit, even when it did
not relate to the phone of the Corporate Debtor and 1s

not o material fuct with respect o the operativnal debt.

1 have heard the Counsel for Operationul Creditor and also
the Counsel for Corporate Debtor. Written subnmissions ave
filed on behalt of Operationul Creditor as well Corporate
Debtror. The Operatnonal Creditor 1s a China Company. It 13
the case of Operational Creditor that it supplied TPhone Units
to Corporate Debtor in pursuance of two purchase orders
placed by the Corporate Debror. The Purchase Orders dated
07.10.2017 18 shown as Annexure AD at page no. 81 and
purchase order dated 25.01.2018 18 shown a8 Annexure A-13
at page No. 102, The Counsel vontended that the supply is
secured with Letter of Credit bearing No. O076MLC0O0001918
dated 16.10.2017. Copy of letter ol credit of purchase order
fo.1 is dated 16.10.2017 ig shown at page Nos. 82-83 ol puper
booklet. The toral umount pavable under the two purchuse
orders was 1,397,166 USD. The Learned Counsel contended
that m gpite of repeated denunds, the Corporate Debror had
furled to pay the amount. The contention of the Learned
Counsel for Operational Creditor that three inveices were
raised for supply for T-Phones Units to the Corporate Debror,
They are shown us Annexwre 9 at puge No. 97 for an amount
of USD 132,000.C0 for zupply of 1,200 Units which were sent
to Palestime as per the reguest of the Corporate Debtor
through its carrier agent in Hong Rong. Involce 1s dated
28.12.2017. The Learned Counscl for Operational Creditor
further contended that invoice dated 28.03.2018 for USD
577,500.00 m respect of 5250 Units shipped to India through
Corporate Debtor carrier agent in Hong Kong in pursuance to
Purchase order dated 25.01.2C18, and invoice is shown as
Annexure A-18 at page No. 117,

The contention of Lewrned Counsel for Operational Creditor
that one more invorce dated 07.04.2018 was also ratsed for
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pursuance of Purchase Ovder No.2 dated 25.01.2018, wlach
is shown at Annexure: A-19. Thus, the contention ol the
Learned Counsel for Opceranwnal Creditor that Corporate
Debror has placed two purchase orders for supply of 20,000 1T+
phone Units at the first instance and 10000 T-phones units at
the second instance. The contention of the Learned Counsel
1s that as per Purchuse Order, the Units to be dehivered to the
agent of Corporate Debtor at Hong Kong and frora there to
Hyderabud in India. The Letter of Credit was payable within
a period of 90 days frown the date of shipment as per the
purchase  orders. Counsel  contended  that mutally
Operational  Creditor supplicc 18,800 T-phones to  the
Corporate Debtor which wus aecepted and sold by the

Corporate Debtor,

7. Counsel contended that on the request of the Corporate

Debtor, remaiming 1200 Units were despatched to Palestine

mstead of India and the same were delivered to the Corpurace

Debtors carrier uvent at Honyg Kong., Necessary papers are

shown at Annexure A8 at pave Nou, Y5-90 contalning arway

bill.  The commercial invoice 15 dated 28.12.2017. So the

e mvorce was rawsed for 132,000 USD mn respect of 1200 Units
SCERN because of change of destinution. The Operational Creditor
approached the Receiver Bank (Bank of China) on 28.02.2018

v o along with docwnents as specified in the Letter of Credit.
\% . S However, the Operational Creditor made a request to the
o / Corporate Debtor to change certain terms of the Letter of
L Credit and issue fresh Letter of Credit because of change of
destination. The Corporate Jebitor failed to issue fresh Letter

of Credit though 1t prowised o tssue. Thus, Corporute Debtor

conunitted defuult. The rejection of Letter of Credit was also

miformed to the Corporate Jebtor and reason for LC being

returned on account cf over drawn whereas the Corporate

Debtor gave assurance to do needful vide email dated

27.03.2018 shown as Annexure A-12 at page No. 100. So, the

contention of the Learned Counsel for Operational Creditor

that Corporate Debtor agreed to attend to the payment by

doing the needful as Letter of Credit was rejected on the

ground of overdrawn. However, this amount was not paid

- Ty A FEY D TTY Y N R 1 4 R = s T O
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Thus, Counsel contended that the Corporate Debtor
committed default.

The further contention of the Learned Counsel 1s that the
Corporate Debtor placed wnother purchase order duated
25.01.2018 for supply of 10000 I phone Units. Ay per
purchase order, the Operaucnal Creditor has to ship
equipment to Hong Kong to the Corporate Debtor’s curecr
agent and from there to Hyderabad by the Corrter Agent. The
Corporate Debtor with a deluy wssued Letter of Credit dated
07.03.2018 for 700.000 USD. Delivery Copy of LC dated
16.03.2018 i3 shown as Annexure-14 at page No. 103 to 105 of
paper book let, The LC to be pard withim 90 days after dute of

shipment.

Counsel contended thatr the Operational Creditor supplied
5250 and 4750 T phone Units on 31.03.2018 and 11.04.2018
respectively and delivered to the carrier agent of Corporate
Debtor at Hong Kong.  All relevant papers are shown at
Annexure-16 and 17 of paper book let and raised mvoices for
USD 577,500 dated 28.03.201% and 07.04.2018 vespectively.
The Corporate Debtor has confirmed debivery of 10000 T
Phones 1 pursuance of Purchase Order No.2 by its emuil
dated 14.05.2018 which 13 shown at Annexure-20 ut page Nos
119-122. Thus, the Lesrned Counsel contended  that
Corporate Debtor hus clearly admitted having received 10000
Tphones and they were recerved before 15.04.2018. At no thue
the Corporate Debtor ruused any dispute with regurd to the
alleged delay. The Operational Credivor in fuct delivered 1~
phones to the carrier agent ¢f Corporate Debtor at Hong Kong
on time. When Operational Creditor submitted the LCs for
encashment to the sender bank 1CICIL, they replied with
endorsement “Letter of Credit expired/ LC closed” and
returned the documents submitted by the Operational
Creditor. It was immediately brought to the notice of the
Corporate Debtor and requested to issue fresh LC but nothing
was done by the Carporate Debtor and thus committed
default. The Ogperational Creditor demanded the Corporate
Debtor to pay the amount and send email and finally
Corporate Debtor vice email dated 12.10.2018 shown as
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for payment. The Learned Counsel contended that Letter of
Credit though agreed to be valid for 90 davs, however the
validity of Letter of Credit given was only for 10 days whizh is
against the agrecment. Thus. the Operational Creditor has
not recewved 110,000 USD due under purchase order No.2 and
USD 132,000 USD due under Purchase Order No.1. Counsel
contended that at no time did the Corporate Debtor raised any
dispute prior to the demanc notice either with regard to
quality, quantity or bill.  Taerefore, Operational Creditor
1ssued statutory notice dated 15.12.2018 1in Form No.3 along
with Form-4 enclosing unpaid invoices claiming principal
amount along with interest which was duly delivered on
Corporate Debtor and no notice of dispute was received {rom
the Corporate Debtor. The demand notice and delivery of
notice 18 shown as Annexure-23. Thus, there 1s absolutely no
material on the side of Corporate Debtor to show any pre-
existing dispute. The Counsel contended that there are
voluminous evidences placed by the Operational Creditor to
prove that the Corporate Debtor committed defuult and chere

18 no pre-existing dispute and petition 1s hable to be admitted.

On the other hand, the Learned Counsel for Corporate Debtor
contended that it suffered lusses and damage due to the
conduct of the Operational Creditor. There was a ban on the
Operational Creditor which fact was suppressed. The US
Department of Commerce unpcesed a ban on Operational
Creditor where under the products of Operational Creditor
are banned for export to USA. So, it was doubtful whether
products of USA can be used in 1-Phone supplied by
Operational Creditor. I"urther, big Compames viz Flipkart
and Amazon rejected the request of the Corporate Debtor to
sell T-phones through them. This has resulted i loss to
Corporate Debror. Thus, Learrned Counsel contended, the
Tribunal can consider this aspect and that Operational
Creditor committed breach. When ban was there, it
suppressed the {fact and Operational Creditor illegally
dumped their products in India. Counsel contended that the
Corporate Debtor i fact paid money. The Operational
Creditor paid through Letter of Credit an amount which 1s

q -y B T TN e 3 N 1 Yy 0%
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sought or given by Corporuate Debtor for supply of T phones.
The Letter of Credit was rejected only due to late shipment
and not for any other ground. Kven shipment under Purchase
order No.2 was also delaved and no extension was given by
Corporate Debtor for supply of products under Purchase
Order No.2 and no waiver of time vranted. Thus, Operational
Credator committed breach of various terms of agrecment.

Learned Counsel contended tha there was a pre-existing

dispute and the Perition s huble 1o be rejected.

The Learned Counsel for OC relied on the following decisions:

01

. Hon’ble Supreme Court decsicn in Mobilox Innovations
i Pve  Led. Vs Kousa  Software  reported  in
P MANU/SC/L196/2017, AIR 2017 SC 4532, (2018) 1 SCC

Qe
OJd.

;

02 | Hon'ble NCLAT decision in Company Appeal (A’l*);

“(Insolvency) No. 101 of 2013 in the matter of Milton |

~Consultaney & Engineering  Services Ltd ve Vitthal®

- Corporation Limited. ;

03. Hon’ble NCLAT decision in Company Appesl (A1) |

CUnsolvency) Nos 72 & 77 of 2017 in the matter of

| International Road Dynamics South Asin Pyt Led Vs !
~Reliance Tnfrastructure Lid & Ors.

04. Hon'ble NCLAT decision in Company Appeal (A1)

~(Insolvency) Nos 97 of 2017 in the matter of Achenbach
Busehhutten GmbH & Co. Vi Arcotech Lunited

Hon'ble NCLAT decision in Company  Appeal (A1)
C(Insolvency) Nos 715 of 201% in the mutter of Rajeev K.
s Aggarwal Vs Panpat Texo Fubs Pyvr Ltd & Ors.

0.

e

Hon'ble Apex Court decision m the matter of Pr.
Commissioner of Income tax Vs Monnet I[spat and Energy
Ltd reported in MANU/SCOR/25330/2018

07.

- Hon'ble Apex Court decision in the matter of Laxman
: Prasad Vs Prodigy [lectronics Ltd & Ors reported in
CMANU/SC/4571/2007

08.

Aloe Vera of America Inc vs Asianic Food (8) Pte. Ltd &
CAnr

09

. Hon'ble Apex Cowrt decision i the matter of Huryuna
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] 10, Hon'ble Apex Ceuwrt decizioa in the matter of Booz Allen ‘f
iund Hamilton Ine Vs SBI Home Finance Ltd & Ors
reported in MANU/SCOR/0535/2011 '

12. The Learned Counsel for CD relied on the tollowing decisions,

01, Hon'ble NCLAY decision 1 Compuany  Appeal (A1)
] (Insolvency) Nos 622 of 2018 in the matter of Karpara |

' Project Bnginecering Private Limited Vs BGR Energy
| Systews Ltd

‘s
102, | NCLT Hyderabad Bench decision in CP No. 04/2017 in the
matter of Amitasha Enterprises Pvt Ltd Vs Lanco Solar
Energy Private Limited.

03, Hon'ble Apex Court decision i the matrer ol Natonal
' Insurance Co. Ltd Vs Boghara Polviab Private Limited
reported in MANU/SC/A056/2008

P 04. ; NCLT Delhi Bench decision in Case No. (IB2-370 (ND)/2017
Cin the matter of Vimal Organics Limited Vs Anva Polytech |
| and Fertihzers Pve Ltd,

. 05. : NCL'I Chandigarh Bench decision in CP No. 08/2016 1 the
\-.}‘ﬂ Cmatter of Wanbuwry Ltd Vs M/s Panacea Biotech Ltd.

N 06.  NCLT Mumbai Bench decision in CP No. 1681/IBC/2017 in
S I the matter of CG Power & Industral Sotutions Ltd Vs ACC
- Led.

13. The Petitioner 18 Operational Creditor. The Petitioner hus to
estublish the debt and default and [urther to show there was no
pre-existing digpute belore Izswuing demand notice under
Section 8 of IBC. The Petitioner has placed voluminous
documentary evidence to support 1ts claum. On the other hand,
the case of Corporate Debtor 1s that there was a pre-existing
dispute. Before going into the documents filed, 1t is very
Interesting to note that during the pendency of the Petition,
there were email correspondences where under the Corporate

Debtor made a proposal for settlement of the claim due. The
R I Gl ROV [ DRDUR SRR 20 YDA S 2 DR ST S S T T
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considered with reference to the documents filed. The case of
Operational creditor that Corporate Debtor placed Purchase
Order on 07.10.2017 (PO No.1 for the suke of brevity) fur supply
of 20000 Tphone Units of RIMO A-G. Annexure A-5 1s the
purchase order shown at page No. 81 dared 07.10.2017. The
Corporate Debror raised Letter of Credit m respecet of this PO-
I True copy of Letter of Credit dated 16.10.2017 15 shown as
Anuexure A6 T have seen the Purchase Order and Letter of
Credit. The Purchase order shows that the goods to be
delivered at Hong Kong by air, The pavment terms in the
Purchase Order that 100% amount through 90 dayvs Letter of
Credit afrer shipment date.

On the request of the Corporate Debtor, 1200 Tphone Units
out of 20000 were to be sent to Palestine mstead of India. The
copy of cmail sent by Corporate Debror dated 30.12.2017 1=
shown as Annexure A-7. [t s very clear from the emails that
Tphone Units to be sent to Palestine mrrespective of Letter of
Credit amendments. Annexure A-7 (colly) are the emails from
Corporate Debtor which shows directions were given to the
Operational Creditor to supply 1200 Tphone Units through its
carrier agent at Hong Kong 1o Palestine. The Operational
Creditor has placed necessary documents to estabhish that
there was supply of 20000 Tphone Units tu the Corporate
Debtor. The copy of invoiee raised lor 1200 Tplione Units at
132,000 USD 18 shown as Annexure Y ut pave No. 97. The
mvorces goes to establish that it was raised for 1200 Units and
valued at 132.000 USD. Tt s dated 28.12.2017. So necessary
papers have been filed by Operational Credivor 1 support of
its case that 1200 Tphone Units were sent to Palestine
through Hong Kong and delivered to the Corporate Debtor at
Hong Kong. Simce there was a change of destination, the
Operational requested the Corporate Debtor to issue fresh
Letter of Credit and Corporate Debtor vide email dated
08.03.2018 shown at Annexure A-10. It 1s made clear that
separate Letter of Credit will be issued for the goods sent to
Palestine and assurance was g@wven to the Operational
Creditor not to worry. [ have seen the email shown at page
No. 98 of the book-let. The LC was not accepted because it
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was  also communicated to  the Corporite  Debtor by
Operational Creditor through el shown at Annexure A-12,
So, 1t was made clear that Letter of Credit wus rejected and
Bank has unot wccepted the papers suabumitred by o the
Operational Creditor for relewse ol 132,000 USD equivalent to
the value of 1200 Tphone Units. Thrs was conununicated to
the corporate Debtor. However, Corporate Debtor failed to
1ssue {resh Letter of Credit for value of T'phones supplied to
Palestine. Thus, value of 1200 Tphone remams unpaid.

It is also the case of Operational Creditor that Corporate
Debtor placed ancther 2urchase Order for supply of 10000
Tphone Units dated 25.01.2018. The purchase order is shown
as Annexwre A-13. I Lkave scen the Purchase order dated
25.01.2018 for supply of 10000 Units and delivery and other
terms ave on the sume lines o3 in the case of PO-1. 1n cther
words, the terms of supply, puvment cte under both the

Purchase Orders are one and the sane.

It 1s the case of Operational Creditor that it had supplied the
Tphone Units covered by PO 2 to the Corporate Debtor and
raised mvoices. The Corporate Debtor raused Letrer of Credit
over 700.000 USD dated 07.03.2018. Copy of 1t 1s shown as
Annexure A-14. It i1s true that ICICI Bank issued Letter of
Credit for 700.000 USD and receive Bank is Bank of China.
Another Letter of Credit for Re, USD 620.000 USD dated
16.03.2018 13 shown as Annexure A-15. Anrway Bill dated
31.03.2018 for sending 5250 Tphone Units is shown as
Annexure A-16. Thus, there 1 evidence {rom the side of
Operational Creditor for purchase Order No.2. At the first
mstance 5250 Tphones were supplied and remaining 4750
were supplied on 11.04.2018 under Anway bill whieh 1s shown
as Annexure A-17. The Operational Creditor raised invoices
for supply of Tphone Units for USD 577,500 and 522.500 USD
shown as Annexures A-18 ana A-19.

The main document relied by the Operational Creditor i1s
Annexwre A-20, which 1s email dated 14.05.2018 sent by
Operational Creditor to Corperate Debtor to confirm delivery
of 10000 Tphone Units and Corporate Debtor sent email reply
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received the shipment before 15.04.2018.  So, there 1s
absolutely no dispute about dewvery of 10000 Tphone Units to
the Corporate Debtor. The LCs raised by the Corporate
Debtor were rejected by ICICI Bank for the mvowes for
payment of 5250 and 4750 Tphone Units. Annexure A-Z1 1s
the copy of LC rejection letter. lt s made clear by ICICI Bank
that it was rejected on the ground (1) LC expired (i) LC closed.
So, 1t 1s very clear, invoices for USD 577.500 and 522.500 USD
were not pard as LCs were rejected. This was also mformed
to the Corporate Debtor throuzh enmenl shown as Annexure A-
22, The Corporuate Debtor mude it cleay that LOs were not
honoured and they were taking steps with the Bank officials
for renewal ete and further to vake appropriate steps. Su
agsurance 13 given to the Operatonal creditor by Corporate
Debtor that payment will be made for two mvolces. At no thine
the Corporate Debtor rarzed any dispute with regurd to delay
of dehivery of T'phone Units or o any other ground. So prior
to the-Demand Notice duted 15.12.2018, there was no dispute
rased by the Corporate Debtor at any point of time. In the
ematil shown as Annexure-22 dated 12.10.2018, the Corporate

Debtor in fact requested time for renewal of Lettey of Credit

limits and to make payments. Delivery of consignment is

accepted and secondly rejection of Letter of Credit was also

ceonfirmed and further requested time. Thus, there s no pre-

existing dispute raused vy the Corporate Debtor prior 1o issue

of demund notice.

In the rejoinder, the Operational Creditor further filed sereen
shots of Flipkars where under these Tphon Units supplied by
the Operationad Crediter wers put up for sale by the Corporute
Debtror. So alleged ban on the produces manufactured by the
Operational Creditor for expore to USA 1s not at all o ground
and cannot be consideved a ground for dispute. The goods
were dehivered to India. The Tphone Units were put up for
sale. The Corporate Debtor has not taken any convincing
defence for the claim made by the Operational Creditor.
There was absolutely no prior dispute and whatever is alleged
18 only after filing of the Petition against Corporate Debtor.
The alleged dispute 13 only imaginary and 13 not supported by
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Tphones and dishonour of Letter of Credit and also default.
Therefore, the Pernrion deserves to be admiteed.

The Operational Creditor fuled to name anvone as Interim
Resolution Professional and has requested the Tribunat o
appoint one for the Corporate insolvencey Resolution Process.
The Insolvency and Banxruptey Board of Indin UBEBD has
recommmended o panel of  Insolvency  Professionals  for
appointment as Insolveney Eesolution Professional for the
pertod 10t July 2019 to 31t December, 2019 1in complinnce
with Section 16(3)) of the Code in order to aveid delay.
Accordingly, this Trbunal appoints Mr. Ganapati Ram
Appana having registration number IBBI/ IPA-002/ IP-
N00351/ 2017-2018/11001, Mob No. 9490094900 e-mail id:
Ganapatiraml@gmail.com as Interimn Resolution
Professional. The aforesaid witerim resolution profess:onal
has no disciplinary proceedings pending against himm. He shall
file hiz writter communication and all relevant puaper
mmediately betore Registrwr of this Teibunal buat not later

than two davs.

Hence, the Adjudicating Authority adnnts this Petition under
Section 9 of 1BC, 2016, declaring moratorium for the purposes
referred to in Section 14 of the Code. with following
directions'-

(1) The Bench hereby prohibits the mstitution of suits or
continuation of pending swits or proceedings against the
Corporate Debtor mcluding execution of any judgment,
decree or ovder in any court of law, Tribunal, arbitration
panel or other authority; Transferring ., encumbering,
alienating or disposing of by the Corporate Debtor any of
1te assets or any legal right or beneficial interest therein:
any action to foreclose, recover or enforce any security
interest created by the Corporate Debtor in respect of its
property mcluding any action under Securitization and
Reconstruction of Fiancial Assets and Enforcement of
Security interest Act, 2002 (54 of 2002); the recovery of
any property by an owner or lessor where such property
15 vccupred by orin possession of the corporate Debtors
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That the supply of essenticl goods or services to the
Corporate Debror, if continwing, shall not be terminated

or suspended or interrupted during moratorium period.

That the provisions of sub-section (1) of Section 14 shall
not apply to such transactions as may be notified by the
Central Government in consultation with any finarcial
sector regulator.

The Interim Resolution Professional shall perform all his
functions  religiously  and  strictly  wliach  ave
contemplated, mter alia, by Sections 15, 17,18,19,20, and
21 ol the Code. He must follow best practices and
principles of firness which are to upply at various stages
of CIRP. His Conduct should be above Bourd and
mdependent and he should work with utmost imtegriey
and honesty. It if further made clear that all the
personnel connected with the Corporate Debtor, its
promoters or any other person associated with the
muanagement of the Corporate Debtor are under legual
obligution under Scction 19 of the code to extend every
assistance and cooperation to the interim resolution
professional as may be required by him 1in managing the
affairs of the Corporate Debtor. The interim resolution
professional 1s under duty to protect and preserve the
value of the property of the Corporate Debtor and shall
perform all his functions stretly i accordance with the
provigions of the Code.

The Petitioner 1 directed o puy a sum of Rupees
2.,00,000/ (Two Lakhs Onlv) to the internn resolution
profegsional to meet out the expenses to perform the
functions assigued to hirn 1 accordance with regulation
6 of 1BBI (Insolvency Resolution Process for Corporate
Person) Regulations, 201¢. This shall, however, be
subject to adjustmant by the committee of creditors as
accounted for by internn resolution professional and
shall be paid back to the petitioner.

That the order of moratorium shall have effect from
09.09.2019 till the comoletion of the Corporate
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Section 31 or passes an order for hiquidation of Corporate
Debtor under Section 33, whichever 1s earlier.
(7)  That the Public announcement of Corporate Insolvency
Resolution Process shall be made 1mmediately as
N specified under section 13 of the code.

Accordingly, this Petition i3 admitted.

(RATAKONDA MURALD
MEMBER (JUDICIAL)

viswaraj (LRAY/
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