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PER: HON'BLE SHRI RATAKONDA lv1URALI 

MElY1BER (JGDICIAL) 


This petition is El(:d b~' Z'l'E Curporatiull statint; that .M/s. 
Suwrtnm Imliu Privatt~ Limited, tlll' Curpurute Debtor had 

defaulted in repaying a SUlll uf LSD 1,397,lUU (Olle r-.IiJJiun 

Three Hundred ~~inety Sewn aIllI Ol;e Hundred Sixty Six 

Dollars) and hence thls petition is fiL:cl uncler Section 9 of 

Insolvency and 3ankruptcy Cude, :201G, Hlw Ftule G uf 
Insolvem;y & Bankruptcy (Applil:ation to the Adjudicating 
Authority) Rules. 201(;, seetin:; admissioll of the Petitiun, 

initiation of COl'}Jorme Insolvency l{e;:..oiLltiull Pl'ucess, 

granting IlluratoriuIll and ap lJui ,1Unellt of Interim H.esoJ lltiull 

Professiunal as )Jl'escribeclllnder the Cude and Huh~s tlH:'l'eon. 

2) The onef averments made in the ~\pplieation are as follows: 

a) 	 It is averred that Operational Creditor is a company 

incorporated under the laws of China and is a global 

leader m telecommunicatiow3 and information 

technology, engaged ill t1w business of providing 

telecumnlllllicatioll equipnellts and netwurk SOILl [iolls. 

The Operatiunal CredicoI' has bl::Cll IJl"oviciillt; tllt~ said 

st:l'vi<':t:s acl'USS the glube for the past IllU1'8 dH.ll 2~ yl!:tl'S 

unch:r t.he Trade N~m]e - ZTE and enjoys very high 

reputation :llld gou~lwill in sa bllciin8ss. 

b) 	 It is averred that the Corporate Debtor in its normal 

course, of business approached t.he Operational Cl't:clitol' 

in the YE!al' 2017 for the supply of sm2.!'t phones 

manufactured by the Operational Creditor. After series 

of discussions & negotiations, the parties entered into an 
Agreement dated 07.12.2017 ("Supply Agreement"), 

w herein the Operational Creditor agreed to supply the 

smart phone products and services related thereto to the 
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was agreed under Supply .Agreement that payment with 

respect to 'Jw invoic(~s raised by the Operational 

Creditor willGe pa:d tln-uugh Letter of Credit ("LC"). 

c) 	 It is Llve1'l'ed that III tel'lll'; the SUl)pl:.' Agl't:t:1llen the 

CUl'l)orate Debtor frolll time tu Lllll) , pbceci Pun:lwse 

Orders UPOll the Opel'ctriuLal Cn:tiitor fur the supply uf 

T phone U1l.,ts, a~; IX'!' eht rates agn'eci aud ::;pel.:.i.f.i.ed 

therein. The payment in t()rm8 uf the Purchase Oruers 

were co be rnade 1UU% thl'uugh 90 days Letter of Credit 

from the dat e of shipment. The Purchase Orders of the 

Corporate D2btor were duly accepted by the Opel'ational 

Creditor awi the OperatIOnal Creditor even supplied the 

desired TphJne units to the Corporate Debtor through 

Airway Bills & IrlVoice::i irciicating that the equipment 

being supplied by :hem were uftlw COlT<2ct specifications, 

quality and quantity. 

d) 	 .It is :lvel'l',c.:d th~lt tll(:: CUl'jJul'ate Debtu!' i'aileli to 1ll:lk~ 
Y" 

the paymen':s lor JH:: folluwing invoice.:.;: 

1. 	 Invoice beanng no. ZTESl\l'r:~01712001 elated 

2S.12.:2017 fur an amuunt of lJSD 132,000 ruised 

under Purchast: Order bearing no. F'O'2C 1710 

i 00000:2 dated 07.1U. 17 (PO - n. 
" 

11. 	 Invoice bGaring no. ZTESrvIT201803008 dat(~d 

28.03.2018 fiJI' an amount of CSD G77,GOO and 

Invoice bearing no. ZTESl\IT201S04009 elated 

07.04.2018 fur an amount of USD 52~!,GOO, both 

raised under PUl'clnse Order bearing no. PO­

201S01-000C07 dated 2G.01.2018. (PO ­

e) 	 The Corporate Debtor placed a Purchase Order dated 

07.10.2017 bearing no. 20-201710-000002 upon the 

Operationa.l Creditor for supply of 20,000 Units of rUl\10 

AG - Chipset ::'vISI\J8940; LCD:5.2", IPS, HD: IVfemory: 

3+32GB; Cam: 13+S:\IP: Battl:r)': GOUOmAh to the 

http:pel.:.i.f.i.ed
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pel' the P.O., the Operatiunal Creditor was n~Lluin:d to 

ha ve the said eq lll}Jmellt shiPIWc1 to HOllg Kong tl) the 

Corporate Debtors carrier agent, which \vas to Le 

ultimately s~lipPGd to Hyd"l'aLad, India L.Y the C;';:1'1'18r 

agent of tIll.: Corporate D(:·\)[or. 

f) 	 As pel' the P.O., the Op(~l'ational Creclitor hull init.ially 

supplied 18,800 Tphon(: ullits out of the total 20,000 

units to th'" Corporac: Debtor. During th2 ongoing 

transaction, thp Corporate Debtor vitieJs email, 

l'eq uested the Operational Creditor to send the dispatch 

documents :01' the babllce 1,200 'l'pholle units to be" 
shipped to Pules(ille instead of Inllia (lnd the s:tme} was 

dC'liv<::red lJY the OIJ(;rational Creditor 011 U3.0L2018 to 

the CorpUl'<lte De:.}JtOl"S C:llTier Agent (Ccollis Wilsun 

Hongkong Limited) at Hung Kong. 

It is avel'1'c(l that the payment ofCSD 1:32,000 against 

tbt~ ,.;upply ut" 120U ofTpLclll:S units tu Palestine, is still 

not paid eVt'll aftt;l' llUl:H~l'UllS follow-ups and reqll,,;st by 

the OperatiJllal CreuitJr. The balallc(; payment o!' LSD 

132,000 was not made by the Corporate Dehtor ag'ainst 

the said invoice to the Operational Creditor. 

h) It 1S averr'2d that Apart from the aLove Purchase Order, 

the Corporate DdJtor l:ad also vlaced PUl'dwse Order 

lLw:d .U1.2Ul~ Learing 110. PO :2U1801-000007 un the 

Operation Cn.:;llitUl', JI)1' SLlpply of 1)00 Tp bone mrs 

. of lUl\IO AG ColL and d,O[)U Tpholle (jnics ur lU"lO ~\.G 
Black. The Corporate Dl:bLor issued Le heal'lLg No. 

U07C':'ILCOOU0331o dated 07.03.:2018 for an ~llnollnt uf 

USD 70U,OOO and LC llc;lring No. 007G1\lLCUOCu301o 

dated IG.0:3.2018 for an :LlnULlllt orCSD G:20,CUQ tGwards 

payment uuder this P.O. 

i) 	 It is averred that the Operational Creditor duly accepted 

the said Purchase Order and supplied G,250 and 4,750 

Tphune units on 31.03.2018 and 11.04.2018 respectively 

to the carrier agent of the Corporate Debtor and 
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fur CSD ,;'"iOU/- and USD 5:2:2,500/- respectively. In 

aceol'dance with the PUfcha:-::e Order, the Op81'atLonal 
Creditor submitted the requisite dOCllllwnts fur 

encashment of tIle LC OJ: E!.Ui.:WU3 aml :2 L1.U7.:2Uld fur 

an amount of USD ~)~'7 ,5UU and 8D 5:2:J.,:jUU 

re~pecti\'(~ly. 'I'll(:: Send,~r Bank, i.e. 1C1C1 Ibllk vide 

letll:l's datl~d ~:1.U~·.~Ult; U(j.UO.~U] S tatld tllilr the 

.. LC Srpil'cc/ILC' C'lOSt·j' ~llld diSp~ttched bade the 

uUCllments to the OlWl'tttiuEa1 Creditor. 

The Corporate Debtor vidE! its email dated 12.10 .. 2018 

(22:30) committed to the n0Qdful for clc:rtrin:::; tbe 

outstanding dues under the P.O. for 10,000 TpllOne units 

alld l'c:quested H)-l{j cbys period for renewing its LC 

limits. Despite the Corporate DeLtor's ass urance III its 

email dated 12.10 2018 and the continuous follow-up uy 
the officers 8f the OperatiJlutl Creditor, the Corporate 

Debtor have failed to adelE'SS the issl1t: and l'elea:::>l::' the 

\\' i t1111e ILl pa:/lne nt:::. 

It i::; avel'l'ed that tlll: Curpul'ate Debtur have fuileci and 

neglected tl. pay the said amuunt to the Operational 

Creditor, They are also liLt to pay [he agl'cull interest 

thereon 18c;.~ pc'!' :.tlllHtlL with effee r f\'om 0:3.01.2018 

fur USD 1:3~.OUO and £'rUlll ~)l.03.:2018 & 11.C''1.:2UlS for 

USD ;j~:2, & ,GUO respectively, till tht~ date of 

payment of the entire> ulttstandillg alllount to the 

Operational Creditor. Tht:l'efol'e, the CUl'pol'atlC: Debtor is 

liable to pay to the Opt'ratlOnal Creditor a total sum of 

USD 1,232,000 (One l\~!llion and Twu Hundl'c"d Thirty 
Two Thousand Dollars), to\vards the principal SUlll 

recoverable by tl1(: Operational C.::eclitor in terms of the 

supplies made under the PO- J and PO-II, along with 

LSD lCt'),lCG/- (Dollars Ow Thousand Sixty Five Olle 

Hundred and Sixty Six oul\') towards interest caiculatQd 

at the agreed rate of 18%) r::er annum. 

3) The brief averments made in th: Counter are as follows: 

a) It i::: Llverred rlra[ as 1)1:1' supply agreelllPnt dated i tL 
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the Singapon:C\n Imernmiullul Law, pel' Clause-14 uf 

tlw Agreement if dispute tween the parties which was 

not resolved throt,gh negotiations in :W Juys from the 

date of occurrence of di~put8, has to be refen'ed to the 

sole Arbitrator a,ppointed with the mutual consent of the 

panies for :..:djucli,.:ation ami such arbitration shull be 

conducted a~ per Singapurean :\.l'bitl'atlOn Law', 

b) 	 It is averred that as per The agreement if the OperatlOnal 

Creditor failed to supply Lle products within time, the 

Operational Creditor hus t\) pay the liquidated dalll:lges 

up to of the ag;Tegate ntlue of the urder. 

c) 	 It is averred tha the rejection uf payment through 

Lett(~r of Cn:ciil fur tbe l:lVOlce bearing Nu, 

ZTESMTl:ZOUl Dated :Z(),l~.:2U17 fur an amuunc uf USO 

132,000 is lJecau:3e of "LC Overdrawll". If the L,C is 

rejected as cvenlrawn that means that the commitment 

for the req uired ordered quantity amI supplied quantity 

has already been fulfilled. 

d) It is averred that the 1'ea30:1 for the l'ej(~ction of LCin the 

lllVOlce bearing 1l0.ZTES~IT201803008 Dated 
:'. ~\ 28.03.2018 for an amount of USD 577/iOO is ns follows: 

1. LC 	Expil'ud. 

2, LC Closed. 

0) 	 It is avelT~!d thur the re:\sotl lor the rejt:ctiull uf LCiH thp 

Im'Olce bearing no.ZTES~lT:Z0J804009 Dated 

07.04.2018 for an alllOunt ofCS!) 522,500 is as follows: 
1. LC 	Expirt:~d. 

2. LC Closed. 

f) 	 It is averred the above reasons for rejection of LC are 

not on account of any default 01' wilful act by the 

Corporate Debtor, it was 0::1 account of non- performance 

by the Operational Creditor. The reasons for returning 
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g) 	 It is aVl:l'l'ed that the products of the Opc~rational 

Creditor an~ Lanned in USA anci S Devarllll!:'llL of 

C01llml~rCe k(;l)t the Operational Creditor umh'r BJ Illlecl 

list of Parties. Due to this rhl~ Corporah~ Deolo1' sufJi.:red 

huge loss and the CorponLre Debtor was forced to the 

Pl'otiu<.:ts less than thl.' <.:ust uL" the products. 

h) 	 It is averred the there is vululllinolls record lE the 

internet in relation to the adverse orders passed by the 

US Government and otlWl' authorities again:;t the 

products of the Operatiollal Creditor. The Opere.tional 

Creditor till date did not disclose Ol' share the Iitig:Jtioll 

issue It has been facing in l:SA to the Corporate Debtor. 

4) The brief avenm:llts made: in the Rejoinder are as f()llc)\vs: 

a) 	 It is averred that mere mentioning of urbitration <.:lanse 

cannot be t~lkell into considl~ration to huld that then: was 

an existencr.; of dispute. 

b)· 	 It is u\'el'l'l:d that the present _-\pplication is lllled with 

proper aut~lOl'izatiun. 'l':1.l' Board Hesolution authorizing 

l\Ir. Wang lEaD, Legal Counsel of Z1'S COl'pm.ltiol1 is 

filed with tbe .:\pphcation. 

c) 	 It is (Jvel'n:d thut the Corporate Debtor sIJe<.:ifically 

admitted that it lwei recl~i\'l..:d the TPhones uftl1e desired 

speLiiications and lll"vel' alleged allY (~ispute n~g~lt'dillg 

the same, 

cD 	 It is averred that tlw Corp(ll'ute DdJtor have admitted of 

receiving the Tphone Units fro111 the Operational 

Creditor under two (2) PUl'chase Orders for a sum of 

USD 3,30G,44GAO (Three 1\li11ion Three Hundred Six 
Thousand Four H undl'ed Forty Six Dollars and Forty 

Cents), Thereafrcr, it is L1 fact that the COl'pOl'~lte Debtor 

itself on 27.03.2013 vide ilS email (':\nnexUl'e A/12 at 

Page No. 100) aJmitt'.::d that they have asked their 

oankers ICleI to clear the payment of 1200 Tphone units 
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28.12.2U17 fur an cllllUUllt 01' USD 132,OUU, l'aisc~d by the 

Operational Creditur. The Corporate Dl'btor also vide its 

email dated 12.10,2018 l;\nnexure .:V22 at ?agc: ':':u. 
125) confinned th:.lt tIw they arC' in process of getting 

their LC limits renewed a:lCl l'equt'sted for sume more 

time to make the pemling l)uyment of appl'Ox. USD One 

':\lillion 1Il respc'ct uf the Invoice bt'tlring no. 

ZTESl\lT201S030US dated ,U3.2U 18 for an amount of 

USD G77,GUU and Illvoice bearing no. 

ZTES"\IT~U1S040U9 datl"l I .U4.:WlS iol' an amount uf 

USD 	D22,GOU. 

It is averred Corporate Debtor did not notify the 

Operational Cre(li'~or that it had suffered ~my kind loss 

or cbmages whuboC:Vl:'l', (Ii' that it intended to daim 

damages ag~lillst the Opl:l'aL10Jl~tl Cn:dltOl' for l'C~~ISUll 

uf lleby, If Operatiun~ll Cn~\litur was ' ble tu P~l)' 

Liquidated Damages fur [he alleg"(~d ddaycll shipn:ents, 

why it was not le\'ied earLer dunng the trallsaction or 

replied to the Statutory Dellland i\otice contending the 

same. 

1) 	 It is averred that the Curporate Debtor had not suffered 
any loss 01' dnlllag(:~s on accl)unt of any delay ill supply uf 

Goods by the Operaticn;}} Creditor, and as such, the 

applicability of liquidated damag(~s against the 

Operational Creditor clo[~s not arise at all. 

is a verrell that the ()pel'~lliollal Cl'l·ditol' fulfilh::d all 
it~; obligatioclS UlH:el' the s,lpply arrangement. It i,) 

8\'ident from one ::;uch I-,mail dated US.U3.2U18 at. 2::!'2 

P.:.\I. C\ruwxure 10 at page :\0. 98 of the Application) 

shows that Opel'atiOlnl Cl'editul' aIw;}ys o1Tered for 

inspection before the dispatcbes and the Corporate 

Debtor had already confirmed the quality and the 

certification. 

h) It is averred th;}t from tlw time of the: execution of the 

Supply Agreement behveen the Operational Cn?ditor 
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Counter Affidav~t bd'ore this Tribunal was 

implemented. The Corporate D(~btor with lllflLdjde 

intention has prcs(,l1tl~d the afuresaiu fa.:ts in a distcJl·tecl 

way (mel colcured same: to purLray as a dlSlHtC.;: for 

the [irst tlllll: in it:; CULwte ;\lTidavit. even when it did 

not n~late 10 the TphulH=' uf the CU!,{)Onlte Debtor and i:s 

not a material fact with n' [Jed to the upenltiunal debt 

0. 	 I have hl~ard th(~ Coun~;el fur Operatiunal Creditur and alsu 

the Counsel fur Curporatt: Dl:1Jtur. \\'l'itten SUIJlllissiuIl.'; are 

filed un half of Opcratioll(tl Creditul' as well Curpurate 

Debtor. The Op!c:l'ational Creditur is a China Company. It is 
the case of Operatiunal Credito)' that It supplied TPhone Units 

to Corporate Debtor ill pur:;;uDnCl:' uf two purchLse orclers 

placed by the Corporate Debtui'. The Purchase Orders elated 

07.10.2017 is shuwn as .:\nneXllre .-\-c, at page no. 8] awl 

pun.:hasl' order dated :2S.01.:2:UU) is :shown as ~\nneXUl'e A:13 

at page No. 102. The Counsel I:untended that the supply is 

secured with Letter uf Credit bearing r.,;o. OU7GJ\ILC0000191o 

dated 1G.IO.:WI7. Copy uf ll'Lter or credit of purchase ord(;~r 

no. 1 is dated IG.I0.2017 is ShUWll at page ~us. 82-t:~3 of papz:l' 

booldet. The total <tmUllllt paY.1ble under dle two pur::llase 

ordt~r:: was 1,3~7,IGG CSD. '~'he Learned C()Llnsell'ontc~rllll:'cl 

that in of repeated deuun.Js, tlu: Corporate Debto!' lweI 

failed tu pay the alllount. TIll' contl'lltiull of the Leanwd 
Cuuu:::;d fur Olx::>"ational Cl'uii':ul' that three invoice:::; we.:.'e 

ruised for :::;upply fur T-PhOlll':::; {,Iuits to tlle Corpurate o,c,LJ[(JI' 

They are shown us AnlH::xltn;-~ at page No. 97 for an anwullt 

ofUSD 132,000.(0 1ur :3uppl:; of 1,200 L'nits which wen: sent 

to Pale::;tille as pel' the l'elllll'st of the Corpor:::lte Debtor 

thruugb its c<lnier agent ill Bong Kong. Invoice is dated 

28.12.201';", '1'he Learned C:mIlsd for Opel'utional Creditor 

further contended that ll1voicc; dated 28.03.2018 for USD 

577,500.00 in respect of 5250 Units shipped to India through 

Corporate Debtor carrier agc·nt in Hong Kong in pUl'SUD.nce to 

Purchase oruer dated :25.01.2(:18. and invoice is sho\\'n as 

Annexure :\,-18 at page :\0. 117. 

G, 	 'rhe contention uf Le~lrned CUUllSel rur Opc~ratioll;J.l Creditor 

that one more iltyuice dated I .O~1.2018 was also l'aisl:d iur 

http:577,500.00
http:deuun.Js
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pursuance of Purchase Oruel' .\'().2 dated 2::;.01.2018, which 

is shown at Alln'~xurc' A-1~}. us, the l:untellti'.JI1 the 

Ll'arnc:'u Counsl'l fur OpL'rallulJal Cn~ditor thutCol'p0l'ate 

Deotor h~ts placed two pUl'chas(:: uniers for supply :W,OUO T· 

phone Units at tin: firs:: installce ami 10000 'j"plWlWS units <It 

the secund instance. The cuntention of the LearnEd Cuullsd 

is that as per Purchas(> Order. the Unit:::; to b(~ delivered to the 

agent of Corporate DeLcor a: Hong- Kong and fron there to 

Hyderabad in India. The LetH~r of Credit was payablc~ within 

a period of 90 days from tl-:J~ of shipment as per the 

purchase orders. Coun:~d contended that initially 

Operational Cn~\.litor suppliec. 18,800 T-plwnes tu the 

Corporate Debtor which was accepteu and sold by the 

Corporate Debtor. 

7. 	 Counsel contelldl~d tl1:.1t on eLl' request ut' thl' CUl'pOl'alC 

Debtor, remaining 1:'::0U Gllib wen;, lh:spatchl~u to Pah;stllte 

instead uflmlia and the same \n~re dellI/erect to till: Curpurate 

Debtor's carrier Ugl:llt a[ HUllg Kung. 2\l~t(:SS~ll'Y lLlpel'S are 

shown :11 Annl:X1.ll'O A ~) at luge -::,lli cOlltaiu;ug ~lJ.l'way 

bill. The comuwrcial im'oice is d~lted :'::8.12.201'7. Su the 

invuice was raiseu for l32,OOU USD in respect of 1200 Units 

betause of change of destination. The Operational Creditor 

approached the Heteivl:l' Bank (Bank of China) on 28.02.2018 

along with documents as specified in the Letter of Credit. 

Howov(~l', the Operational Creditor made a request to the 
• 'J 

Corporate Debtul' to changE: l:utain terms of the Letter uf 

Credit 	and issue fresh LettE:r of Credit uecause of change of 

destination. The Corporate bror failed tu issue fresh Letter 

of Credit though it promised Lu issue. Thus, CorpUl'ate DldJtvl' 

cummitted default. Tbe l'ojedlLll uf L(~[ter ()f Credit was also 

informed tu the CUrpOl'Llte .Jd.>tul' and reason 1ell' LC being' 

returned on aCCOUll t cf ovC.c eLl'awn w bereas the Corporate 

Debtor gave aSSlU'anCt! to do needful vide er:,ulil dated 
27.03.2018 shown as Annexure :\ -12 at page No. 100. So, the 

contentiun of the Learned Counsel for Operational Creditor 

that Corporate DebtOl' agreed to attend to the payment by 

doing the needful as Letter of Credit was rejected on the 

ground 	of overdrawn. Ho\\c;vpl', tIns alllount was noc paid 
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Thus, Counsel contended that the Corporate Debtor 

committed default. 

8. 	 The further contentiun of tLe Learned Counsel is that the 

Corporate Debtul' pIa" '-,HUt her purchase order (bred 
:2G.01.2018 for supply uf lUUUO T phune Units. A,~; per 

IJlll'dw~;e order, the Oper:ttiullal Creditur ha:: to ship 

eq Llipmellt tu l-Iullg Kung tu tbe CUl])Urak Debtur's Can~l;l' 

agent and from there tu Hyderallad by the Carrier _"\.gellt. The 

Corporate Debtur with a deby ..sstwd Lettt'r of Credit dated 

07.03.2018 101' 700.00ll USD. Deli\'el'Y Cupy of LC ,.iat{>d 

1li.03.2018 is shown as A.nnexll1'e·1lk at pag(~ l\o. 103 tu lOG uf 

paper buok IN. The LC tu be p~lld within 90 days after date oi' 

shipmellt. 

9. 	 Counsel contended that tht! Operational Creliitol' SUVpiil:d 

G2GO and 47GO T phon::; L~nits on 31.0:3.2018 and 11.04.:2018 

respectively and dclivE'l'ecl t'J the carrier ag'cnt of Corporate 

Debtor at Hong Kung. All rC'levant pap(::rs are shown at 

Annexure'lG and 17 of paper bouk let and raised invoice.s it)!' 

USD 7,GOU dated 2B.U3.201b ,tnd 07.04.:WlS l'(:~:peclively. 

The Corporate Debtor has coufirmed deli Vl'l'y of 10000 T 

Phunes in pur::::uancc> Purchase Order Su.2 by it~ email 

dated l'1.0G.2018 which is shown at c\nnexul'e 20 at page 1'\os 

119" 122. Thus, the Let.rllcd Coullsel cunteuded that 
Corpurate Debtur has clearl.'- a(~mitted havUlg received 1000U 

TpllOlles and they were n;cei\(~d bdun~ IG.UL2UlS. ~\t nu tillle 

the Corporate D,,:;lnor raised auy dis[)Llte with reg~tni tu llH: 

alleged delay. The Or",ratiullal Cl'edi~ol' ill fact delivl:red T· 

phones to the carrier <l;ellt cr CJrporute Debtor at Hung Koug 

Oll time. When Operatiunal Creditor submitted the LCs 101' 
encashment to :11e sender bank lCIC1, they rE-vlie(: with 

endorsement "Letter of Credit expired! LC closed" and 

returned the uocmmmts submitted by the Operfltional 

Creditor. It was immediately brought to the notice of the 

Corporate Debtor and requested to issue fresh LC but nothing 

\VaS done by the Corporate Debtor and thus committed 

default. The Operational Creditor demanded the: Corporate 

Debtor to pay tlw allloullt :wd send ('mail and finally 
Corporate Debtur viue email elated 12.1U.:W1S shuwn as 
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fur payment. The Learned Cuullsel cUlltenlk~cl that L(~th:,r uf 

Credit thuugh agreed to be valid for 90 da)Ts, huwl~ver tlw 

validity uf Letter uf Credit givc'll wa:,; unly for 10 days whi::h is 

against tlw agreewellt. TIlLl~" the Overatiunal Creditor has 

nut received 11U,00U USc) due Luder vurchase unler 1'\'1).2 and 

LJSD 132,OOU USD due under Purchase Order I\u.l. Cuunsel 

contended that at llO tiIlltc~ did the Corporate Debtor raised any 

dispute prior to the deuHlllc;. notice either with l'eg'ard to 

quality, quantity ur bill. T~len?fore, Operational Creditor 

issued statutory notice dated 15.12.2018 in Form No.:3 alung 

with Furm'4 enclosing' unpaid invoices claiming IJrincipal 

amount along with int::~rest wbich was duly delivered un 

Curpurate Dl:,btul' and no noti,:l:' ut' disIJute was recewed from 

the Corpurate Debtur. The dellland llotice ami delivery uf 

llutice is shu\vn as AnnexLll'e-~~3. Tlnl:';, there is absoluteJy nu 

material on the side of Corpuraw Dt:'bLUr to shuw :.llly pn~' 

existing LiisllUte. The Coun:,;el cuntended that thl'l'l' are 

vuluminolls evidlmces placed by thl' Operational C:~'edirur tu 

lJl'ove that the Corporate' Dl.'btul' CUllllllitted default ami then:, 

is nu pre "existing dis}Jutl~ ~Uld pl::'titiun is 1iabll~ tu be adllllt:t~d . 
.. 

10. 	 011 the other halllL the Learlll,d Coullsel for Corpurate Deotor 

cuntended that it suffered lussl~s and damage due tu the:, 

c:onduct uf the Operational Creditur. There was a ball on the 

Operational Creditor \\' hich fact was suppressed. The US 

Department of CUlllme rc:e irnpe::;ed a ban on Operational 

Creditor whl.'re under the prJducts of Operational Creditor 

are banned fur export tueSA. So, it was doubtful \vhether 

products uf USA can be l~sed in T"Phone SUPI)lied by 

Operational Creditur. FurtheJ', big Companies viz Flipkart 

and Amazon rl.'jected tlw request uf the Corp urate Debtor tu 

sell T"phoncs thruugh them. '1 hi:,; has resulted ill lu~:s to 

Curpurate Debtor. Thus, Learned Counsel cuntellli(~d, the 

Tribunal c:an c:onsidel' this aS1Ject and that Opl~ratiollal 

Creditor committed breach. When ban waS there, it 

suppressed the fact and Operational Cl'eclitor illegally 

dumped their products in IndiJ.. Counsel contended that the 

Corporate Debtor in bct paid lllolley. Tlw Operational 

Creditor paid through Letter of Credit an amount which is 
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bought or given by Corporate Debtor for supply of T phones, 

The Letter of Creuit \Va:3 rejected only due to late shipment 

and not for any other ground, Even shipment under Purchase 

order 0:0,2 was abo delayed and no extension was given by 

Corporate Debtor for SLlpply of pl'ociuc:ts under Purchase 

Order .:\fo.2 ami no waiver of time granteu. Thus, Operational 

Cl'L'ditol' cOlllmitL::d breach uf \,~lliullS tt:rmb uf agJ'e<.:lllelll., 

Leanwd CoullSel cUlltl:nueu rha there was a lJre"existlut!; 

disvute amI the Pe1:itiul1 is liaLI~l~ to lJl~ rejc:ct.ed. 

11. The Learned Counsel fur OC relied on the following dc:cisions:­

01. 	 Hon'ble Supreme Court decisicn in l\lobilox Innovatiulls j 

I Pvt Ltd, V s Kl'usa Software n:portc:J 111 . 

i l\lAl'\U/SC/119(j/~~()1 '7) AIR :~U1 i SC ,lG32, (2018) 1 sec 
13G3. 

11on'b1e KCLAT declslOn III CompLtny AppecJ 
. (Insolvency) :-Jo, 101 of 2018 in the mUI:tel' of IVIilton 
• Consultancy & Engilleerin;~ Sel'vic(~s Ltd VB Vitthal' 

Corpora tion Limited. 

.:\'CLAT decision III COlllpany Appe~J (AT) I 

; (111s01 ve11C\') N'os 8.:; uf 2017 III the matter of j
I • 	 I 
! International HO(Jll Dynamics South Pvt Ltd \'s! 

Heliance Iufrastructure Ltd ;\; Ors . 

. 04, Hon'ble ..\'CLAT lk:cision ill Company Appeal 
(Insolwllcy) ~os 97 of 20 in the matter of Achenbach I 

: Buschhutten GmbH & V:' ~\l'cotech Limited 

. OG, Hun'ble SCLAT de,:i:Slull in CUlllV:lllY AVl)cal T) 
(Insolvency) 1\OS 7IG 01 1::: ill the maUd' uf Ibjeev K. 

; Aggarwal \'s PUlllvat Texo F:!.b:::; Pvt Ltd & 01'::5, 

Hon'ble Apex Court decision in the llltlttel' Pl'. 
Commissioner of Income tax Vs Monnet Ispat and Energy 
Ltd reported in :\IA:-JU/SCOIU2Ei330/2018 

07. Hon'ble Apex Court decision in the matter of Laxmun 
I 	 Prasad Vs Prodigy Electronics Ltd & Ors reported in 

?vIANU/SC/457112007 

Aloe Vera of Amt:rica Inc vs .-'I.:3ianic Food 
: Anr 

Pte .. Ltd 

.-'I.pex Comt decision III the mattl'r of HaryanCl 

http:rejc:ct.ed
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10.. Hun'lile Apex Cuun dt'c.i:siu~l ill the matter uf BuJZ Allen 
and Hamiltun Jnc Vs 8m Hume Finance Ltd & 01'8 
reported in ?vlA:t\U/SCOHIOD ':2U11 

12. The LeanH:d COllllSel fur CD ndil'li on the fullowing declsiullS . 

..\'CL:\T dt:cl~iun in CompallY l\ppeal (AT) I 

Nus 022 2C 18 in the matter of Karpara 1 

Engineering Private Limitell Vs BGrt Energy I 

NCLT Hyderabad Bench de·,:isi::m in CP No. 04/2017 in the 
· mattel' of Amitasha Ellterpl'isl~s Pvt Ltd V s Lanto Solar 
i Energy Private Limittd. 

03 .. Hun'o Apex Cuurt decisi'Jil ill the lllatter ui' l\atrullal 
Ilnsuram:t: Co. Ltd \' Bogll~H:l Puly ['ab ]>1'i vale Lilll~ted 
I repurted in ':\L\NLT/SC/'lU5(;/~UU0 : 

~ O~l~~Cl~T Dell-;I B(~~ch d~:isi;~~ii~----- ..\':):(1]3)-370 (l'JDj;~o-i7-' 
· ill the lllatter of\-imal Organics Limited Vs ,Anya P01Yll:ch 
I and Fertilizers p"t Ltd. 

Chandigarh Bench dt:cisloll ill CP No. 08/2010 in the 
· matter of\Vanbury Ltd y~ 1\1/S Panilc0a Biotl~ch Ltd. 

OC. 	 . Bench decision in CP No. Hi8liIBC/201i in 
~' .... 

the matter ofeG Po\\'{~r & Industrial SolutlOns Ltd Vs ACC 
Ltd. 

1 	 The Petitioner is OperatlOllal Cn:Liitor. The Petitioner has to 

establish debt und default and further w show there \vas no 

pre-existing' dispute befure i~suillg dl:~llland notice Umll)l' 

Section 8 of IBC. TIll: Petitioner has placed vo:uminuus 

documentary evidence to support Its claim. 011 the other hanel, 

the case of Corporate Dl!btor is that there \vas a pre-existing 

dispute. Bef()l'e going into the documents filed, it is very 

interesting to note that during the pendency of the Petition, 

there were email c')lTesl:ondence~~ where under the Corporate 

Debtor made a proposal for sculc:ment of the claim (lue. The 
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c:onsidereci \vith l'efen~nce to tlL: ducuments filed. The case of 

Operational neditoJ' that Corl~or~ite Debtor plact~d PUl'c:hasc 
Order on 07.10.2017 (PO :'Jo.1 fell' the ofbr,,,vity) fiJI' supply 
of 20000 Tphone Units of HDIO A-G. .:\nnexure A-:) is the 

purchase order show11 at page . 81 dated .10.2017. The 

Corporate Debtor raised Letter of Credit ill respect of this PO, 

I. True cupy of Letter of Cn::di~ rlatell 1G,10.2017 is showll :.t::: 

AtllH::xure A'C. I han, sel;ll the Pun.:lIase Order and LetLc;r uf 

Credit. The PUt'chas(: unl(;l' shuws that tlw guuds te, be 
delivered at flong Kung' l)y ai:·. The payment terlllS in th(, 

Purchase O1'd(::1' tbat 10U'/) LUllOtll1t tli1'o UU days Ll:'tt(~r of 

Credit after shipment deW::. 

14. 	 On the req~wst of tbe Curporatl: Dd)tor, 1200 Tphulle Units 

out of ~OOO() were tv be sunt to Palestine mste;Hl ur India. '1'h(; 

cupy of ('lllail Sl:ut by Corporate Deutul' dakd 30.12. I, is 

shown as Allllexurt: A.' I' . 1tis H'ry deal' frOIll the em:' that 

'1'p11one Units to 1)(' ~ent to Paleslille il'n~sIJecti\'t; of Ll~ttl;l' of 

Credit ameudments..--\nnexUl"':: 7 (colly) are the ernails from 

Corporate Debtor which shu\\'s directions w(~re giv(m to tht~ 

Operational Creditor to supply 12')0 '1'p11one L nits through its 

cLll'1'il:r agent at Hong Kong 1u Palestine. The Op'c:l'atiunal 

Creditor has placed lwceSS::lr>' ducumellts to establish I:hat 

11H:1'8 was sUVl)ly 20000 TphuneCnits tu the Corporate 

Debtor. The COllY of ill\'uic:c~ raiSl'lt luI' 1200 '1'1)11one s at 

132,UOU CSD is SllO\VIl as .-\.lln(:'XUfe ~ at pa;>,'e [\0. 97. TIl(; 

invoices goes to establish that it \vas 1:200 lJ nilS and 

valued at 1:32.000 SD. It i:::; cl:Jtl'll ~K.L~.:W17. Su Eece:::;:;ary 

}Japet's han: lJeen filed by Opel'atiull~tl Creditor ill UP1)urt uf 

its caSt; thut LWU TV1w1le UiLS we'rc' seJlt tu Paleslllll:' 

through l-JUllg Kong and iverec, lu the Cuq}orate Dl:'brur at 

Kung. SillCl: there wa~; a clwng(; of lle::;tillation, the 

Operational requested the Corporate Debtor to issue fresh 

Letter of Credit and Corporate Debtor vide email dated 

08,03.20 shown at Annexule; ;\-10. It is rnade clear t:hat 

separate Letter of Credit will be issued for the goods sent to 
Palestine and assurance was givlm to the Operational 

Creditor not to \VOITy. I have .sec'll the email at page 

)Io. 98 of book-let. The LC was not acc(~pted because It 

http:08,03.20
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was l:Ulllm unil:at,:d to t he Corporate DeLtor Ly 

Operational Creditor ugh l'lluil shown at Annexure ..-\-12. 

it was made tel' of en,elit was rej(~cted and 

BUIlk has nul u SlllJllliueli by the 

Operational Creditur lor IJLUUU CSD ell Ut vnle lit tll 

the \'ulue (Jf 1200 '1'ph01:,'-:: UlL::~;' was C',JllllllUllil:alt'll (u 

the corpor[ltl: Debtor. Corporate D8btor billed to 

issue fresh Lelter of Credit: fClr vahw of Tpbones St~ppliE'd to 

Palestine. Thus l YUille of 120(J Tphulle remains unpaid. 

15. 	 It is also the cuse of Operational Creditor that COl'poro.te 

Debtor placed another ~hl1'chase ardor for supply of 10000 
'l'phone Units dated ,01.2018. The p order is shown 

as Annexure A: 13. I [.ave E,C)en the ontel' dated 

25.01.2018 for supply of 10000 L'nits livery and other 

terms are all the sume line::) u; in the C~lse POol. In Gcller 

words, the terJllS of sup p , p~iylllent c:tc under both dll~ 

Purdwse Onlel's arl' onl' and Liw same. 

It is the case of OperLltiullLll Cn~ditur that it had suvplielL till: 

. Tphone Units cO\'t'reu IJY PO'2 t:J the Curpurate D(~btUl' and 
\ raised im"oices. The Corp()l'atl~ D.::,btor raised of Credit 

over 7UO.000 USD dated U7.U:L2ulo. Copy uf it is as 

Annexure ;\-14. It is tnw thut JCrCl Bank issued of 

Credit for 700.000 USD anu Bank Bank Cluna. 
Another Letter of Credit fell' B,s. USD G20.000 

1G.03.2018 is shuwn as A1llll'xure A-I Airway Bill 
31.03.2018 for sending 5250 'l'phon8 Units is E:hoWll as 
Annexure A -lG. Thus, then~ i::: evidence from tbe of 

Operational Creditor fat' purchase Order ..t\o.2..-\t the 

instance 5250 Tphones were supplied and 1'e GU 

were sUPI)lied on l1.U4.2018 uuder Airway bill which is 

as Annexure A-17. The Oper.ltic,nal Cr(:!ditol' raised ll1voices 

for supply ofTphone Units for USD 577J)00 Hnd 522,500 D 

shown as Annexures A-18 ane .,\-19. 

17. 	 The main document relied by the Operational C1'editor is 

Annexure 20, which is email dated 14.0G.2018 .sent by 

Operational Crediwl' to COl'pc'l'ate Debtor to confirm delivery 

of 10000 Tphone Units and Corporate Debtor sent email reply 

http:COl'poro.te
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reLeived the shipment before 113,04.2018, So, there IS 

absolutely no dispute about de.wery of 10000 Tphone Units to 

the Corporate Debtor, The LCs raised by the Corporate 
Debtor wel"(; rejl~cted by I C1 C1 Bank for the invoices for 

payment of G250 and 47:='0 Tpholle Units. Annexure .:\-21 is 

the copy ofLC rejection ldter. 1t,s made clear by lCrCl Bank 

that it was rejected on the ground Ci) LC l;xpired (ii) Le closed. 

So, it is very clear. invoiL(;S for USD G77 .GOO and 522, GUO USD 

were not paid as LCs \\'(;1'e rejt'ctlc'd, This WHS also informed. 

to the CUl'porate Debtor thl'Ollc;h I,,'mail 8110WlI as Annexure A· 

22. The Corporate Dei.ltol' lll~lllc it cleHl' that LCs Wel'l~ nut 

honoured and they were takins ,':.teps with ttw Bank ufficials 

for renewal etc and furthel' [0 ':ake avprOIJl'iate steps. Su 

assurance is given to dle 0p,jraLlunul creditor by Corpurate 

Debtor that payment \\,' be l1ulle for two invuices. ~\.t nu timeI 

the Curpurate Debtur raised any dispute With regan! to dl'la:-; 

ofdehvel'Y ui'TpllOne LJlits U,,' on UllY uther ground. So lJriur 

to the-Demand l'\otice d.:lted 1C;.12.2018, there was Ill) dl~;pute 

raised by the Corpurate Debtor at any point of time. In the 

~- email shown as i\nnexure-22 dated 12.10.2018, the Corp,)rate 
· ','. 

. pebtor in fact requested time fOl' renewal of Letter of Credit 
l~mits and to make paymen:8, Delivery of consignment is 

accepted and seecmlly rej(:ctlon uf Lener of' Credit was also 

:confirmed and further l'l:q Llest(~d time. 'fhm" there is nu pre­

existing' dispute r;lised~)y the Curpurace Debtor priur to issLle 

of demand nutice. 

lb. 	 In the rejoinder, the Operation<l. Creditor [mtller filecl SCH'en 

shots of F~ivkarc where under tlIese Tpholl Lnits sLll>plied !IY 

the 01)eratiull~tl Creditc:l' \n:L: ltIJ fur b~' the CUl'pJl'ate 

Debtur. Su all...~gl::d l.J~\ll U11 eh,.: IJl'udlll:cc; lllUIlUbcl:lll'ell by till' 

Operational Creditur fut, exp:,rt tu CS,c\ is lh)t at 8.11 a gl'uund 

and cannot be ccnside rod a ground for dispute. The goods 

were delivered to India, The; Tphone Units were put up for 

sale. The Corporate Debtor has not taken any convincing 

defence for the claim made 1::y the Operational Creditor. 
There was abso:utely no prior dispute and whatever is alleged 

is only after fi.ling of the Pet ition against Corporate Debtor. 

The alleged disp ute is only imaginary and is not supported by 
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fL'plwnes and dishonour uf Letter uf Credit and also default. 

'1'l1(::l'efo1'(:. the Peritioll desern,s tu be admitted. 

19. 	 The Operational Cn'llitol' faih::d I:U name anyone H:-:, llltl'rim 

Resolution Proiessional and has re(IlLC~;ted rhe Trjl)Ull~J tu 

appoillt uue fal' tIn: CUl'pul'ate lusulvellcy He~;ulut.iul1 Pl'ucuss. 

The Ill::Jol vcuey alld Balli"ruptcy Buanl 01 India (I [3131) ha:-:. 

recomllH:llded a pant:! uf lll~olvelley Prufes::Jiun:ds I'm 

appointment as Insolvency Ees(Jlmiull Proi'l!ssional fol' [11(, 

period 1-"t ,J uly :2019 to :31 ~t December, 2019 in cumpli;llll:l~ 

with Sel:tioll IG(3J(a) the Code in order to avoid delay. 

:\cconlillgly, this Tribunal apIJoints l\.h. Ganapati Ram 

AppanC1 having registration number IBBl! IPA-002/ IP­

N003511 2017-2018/11001, N,ob :"\0. 9,190094900 e-mail iei: 

Ganapati.raml@gmail.com as Interim H(~soilltion 

Professional. The af01'8Saidllltl'l'im resolution profess~onal 

~laS no disciplinary IJl'oceeciings pending against him. He :~hnJl 

file his writteE CUllllllllllicatioll and till n~h~vunt paper 

immedi.ately In:L.Jl'e Heglslrar ui this Tribullal but nOl ~~lter 

than two days, 

20; 	 Hence, the Adj udicatin~. :\.utLurity admits tItis I\:'titioll under 

Section 9 onBe, 201G, declaring moraturium for the Plll'PUS(~S 

referred to ill Section 14 uf the Code. with folluwing 

direction::;> 

(1) 	 The Blench hereLy prolubils the instlt urion of suits or 

continuatioll of pc nding suits or proceedings against the 

Curporate Debtor lllcludin;; execution of any jucig:llent, 

decree or order in any CUlll'l: of law, Tribunal, arLitratioll 

panel or other authority; Transfel'l'ing , encumbering, 

alienating OJ' disposing ufby the Corporate Debtor any of 

its assets or any legal right or beneficial interest therein; 

any action to foreclose, re,..:over or enforce any security 

interest cn~ated b:,' the Corporate Debtor in respect of its 

property including any action under Securitization and 
Reconstruetion of Finaw:i:l.l Assets and Enforcement of 

Security interest Act, ::::OO:~ (;,)4 of 200~); the recovery of 

any property by an 0\V1181' or lessor where sHch pruperty 

is uccupied by or in POSS(;S::iiOll of [he c()rpol'aU' Debtor; 

mailto:Ganapati.raml@gmail.com
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(2) 	 That tlu"" supply of essenticJ gouds ur Sel'VlCeS tu the 

Corpurate Debtur, if cuntinuing, sh8.11 not be terminated 

01' suspended or intl'lTUpted duri llluratoriulll period. 

(3) 	 That the provJsions uf sul)"sl'ction (1) of Sectiun 14 shall 

not apply tu such tl'.~lllsactiolls as may notified by the 

Central Government in cun:cultation with any finar:.eial 

sedor regulator. 

(4) 	 The Interim Hesulutiull Prufessiunal shall pt:'rful"ln his 

functions religiously and strictly which are 

eontelllplated, inter alia, lJY Sections IG, 17,18, 19,:W, and 

21 ur the Code. He must follow ueSL practices and 

prillcip uffainll'ss whieh ut"e to apply at variuus stages 

of CIHP. lIi~; COlll1uct :;huuld be above Buanl and 

il1l1ept:~nclellt and }w shuuld wurk with utmost llltl:E;rity 

and honesty. It . furtlwl' made cle:tr that all the 

persunnel connectl:'Cl wi.th dIe Corp urate Dd)tur, i.t;:., 

prumoters 01' any uther perSUll associated with the 

managemellt uf th(! COl"pOrlte Debtor are under legal 

oLligatioll un,Jer Section 19 uf the code to extend every 

assistance and cooperation to the interim resolutiun 

professional as may be rEqujred by him in manuging the 

affairs of the Corporate Debtor. The interim resolution 

professional is under duty to protect and preserve the 

value uf the property of ':11e Corporate Debtor and shall 

peri(HTll all hlS fUllctluns ::ell'ictly in accunlam':l: with the 

provisiolls uf ~he Cude. 

(G) 	 The Petition·,:;r is direc[c·d Lu pa~: a Sllm of Hupl:l's 

2,00,OOU;- (Twu La~.::hs Only) to the in::erim n~sullltiull 

professional tu mOQt (Jut expc'nses to perfurm th(! 

functions ass~gned tu him ill acconbnce with regulation 

G of 18131 (Insolvency Hesolution Process for Corporate 

Person) l~egulations, IG. This shall, however, be 

subject to adjustIl12nt by the committee uf creditors as 

accounted for by interim resulution professional and 

shall be paid back to the petitioner. 

(G) 	 That the order of moratorium shall have effect from 
09.09.2019 till the Clllllf)lution of the Coroorate 
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Section 31 or an orcier for liqUlclation of Corporate 

Debtor under SectlOn 33, whichever is earlier. 

That the Public Hnl1OUnc<?nwnt Corporate Insolvency 
Resolution Process shall oe made nIlmediately as 
specified uncler section l:':i the code. 

Accordingly, this Putition is adlllittl~d. 

(HATAKO.:\fDA MVRALI) 
MEMBER (JUDICIAL) 

viswaraj (LRA)I 
OlIlllU 

~f'd&}~o~ 5S jq IHW/ ;lOfT 

q r0'1/.20 I ~ 
~/o'tI:201'1, 


