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BEFORE ADJUDICATING AUTHORITY (NCLT) \
AHMEDABAD BENCH
AHMEDABAD

C.P. No. (IB) 186/9/NCLT/AHM/2019

Gujarat Trading Company

{renamed as United Traders)

Plot No. 1, Survey No. 101-108

6pp. Gokuldham

Nr. Shantipura Cross Roads

Sarkhej

AHMEDABAD 380 055

Gujarat State : Petitioner

Operational Creditor
Versus

ALF Canstruction Private Limited
16, Swastik Society

Opp. Zalrt Dairy

Sarkhej

Ahmedabad 380 055

Gujarat State : Respondent
Corporate Debtor

Order deliverad on 18 November, 2019,

Coram: Hon'ble Ms. Mancrama Kumarl, Member {J)
Hon'ble Mr. Chockalingam Thirunavukkarasu, Member (T)

Appearance;

Advocate Mr. Dev D. Patel for petitioner
Advocate Mr. Pavan S. Godiawala for respondent

[Per: Ms. Manorama Kumari, Member (udicial)]

i. Mr. Toflk Vakil, being partner of the operational creditor M/s.
Gujarat Trading Co. {renamed as United Traders) flied this

Petlition on Bt February, 2019 under Section 9 of The

- -+ . Insolvency and Bankruptcy Code, 2016 [hereinafter referred

to as “the Code”] read with Rule 6 of The Insolvency and
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CP {18) 186/9/NCLT/AHM/2013 - -

_Bankruptcy (Application to Adjudicating Authority) Rules,

2016 [herelhafter referred to as “the Rules“].

The applicant/operational creditor is a partnership firm
having PAN/Identification No. AAIFG7862Q and having office
at Plot No. 1, Survey No. 101-108, Opp. Gokuldham,

Sarkhej, Anmedabad 380 055 Is a timber merchant

The respondent/corporate debtor Is a company registered
under the Companles Act, incorporated on 03.12.2011
having [dentlfication No. U7010GJ2011PTCO68075 having
registered office at Sarkhej, Ahmgdabad 380 055, Gujarat
State. Authorised share capltal of the respondent company

Is Rs. 5,00,000/- and paid up share capital is Rs. 1,00,000/-

The applicant/Petitioner has submitted that the applicant
had supplied goods to the corporate debtor during the
period from 17.09.2015 to 05.05.2016 as per the invoices
and dellvery challans placed at page No. 38 to 111 to the
application. That, as on the date of fillng of the Instant
application, the corporate debtor is ilable to pay to the
operational creditor a total sum of Rs, 10,55,258/- (Rupees
| ten lacs fifty-five thousand two hundred fifty-eight only)
as per the computation placed at page No. 14 to the
application and the sald debt became due as and when the
jnvolces were Issued and continue to be due as last payment

was made by the corporate debtor on 07.03.2017.
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5. In support of Its claim, the petitioner has submitted copy of \
the follo&lng documents: -
Sr. | Particulars Page
No. ’ No.
1 | Application under section 9 of IB Code 1-6 ‘
Partnership deed 7-13
3 | Computation sheet 14
4 | Bank statement 15-35
5 .| Ledger account of the corporate debtor 36-37
L3 6 | Invoices and delivery challans 38-111
7 | Demand notice (form 3) dated 26" December, 2018 | 112-115
under 18 Code alongp with postal recelpt and
acknowledgement
B | Partnership documents 116-118
Copy of e-mall ) 119
10 | Affidavit in suppert of application 120

6. On peruSaI of the records it is found that despite giving
number of opportunities, the respondent has not filed any

reply.
Findings
7. Heard learned lawyers appearing for both the sides and also

seen the documents annexed to the application,

8. On fillng of the instant application, notice for the first time
was issued but none appeared on behalf of the respondent.
Despite giving number of opportunities, no reply ha; been
filed by the respondent. On perusal of the record it Is also
found that when the matter was listed on 03™ October,
2019, seven days’ time was further granted to the
respondent to flle reply. On 22.10.2019_, when the matter
was listed for final hearing, learned lawyer appearing on
behalf of the respondent was reluctant to argue the matter,
however, llberty was granted fo file written submission

within a week.
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CP {18) 186/9/NCLT/AHM/2019

9,  On perusal of the records It Is found that the respondent has
not flled any Eeply nor raised any dispute regarding the
operational debt payable to the operational creditor even

after receipt of demand notlce.

10. While examining an application under Section 9 of the Act,

will have to determine the following: -

(i) Whether there Is an “operational debt” as defined

exceeding Rs. 1.00 lac (See Section 4 of the Act)

() Whether the documentary evidence furnished with

the application shows that the aforesaid debt is due
i and payable and has not yet been paid?

and

(iin whether there Is existence of a dispute between
the parties or the record of the pendency of a sult
or arbitration proceeding filed before the receipt of
the demand notice of the unpald operational debt

in relation to such dispute?

If any of the aforesald conditions Is lacking, the

application would have to be rejected.

At this stage it is desirable to refer the judgement in
Innoventive Industries vs. ICICI Bank [2018] 1 SCC 407
the Hon'ble Supreme Court after setting out some of the

sections of the Code, laid down the scheme of the Code,

%M«-ﬂa% oo
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came to financlal and operational creditors triggering the

Code against a corporate debtor, It held!

“27. The scheme of the Coda Is to ensure that when

a defsult takes place, in the sense that a debt
becornies due and it is not pald, the Insolvency
resolution process begins. Defauit is defined In
Section 3 (12) in very wide terms as meaning non-
paymant aof a debt once it bscomes dus and payable,
which includes non-payment of even part thereof or

an Instaiment amount. For the meaning of "debt”,

wae have to go to section 3 (11), which In turn telis

us that a debt means a liability of obiigation in
respect of & “clalim” and for the meaning of "claim?®,

we have to go back to Section 3 (8) which defines
"clalm"” to mean a right to payment even If it Is
disputed. The Coda gets triggered tha momesnt
default is of rupess one lakh or more (Section 4).

The Corporate Insolvency Resolution Process may be
triggered by the corparate debtor itself or a financiatl
creditor or operational creditor.

Thus, under the facts and circumstances and as discussed
above, In the light of the Hon'ble Supreme Court Judgement
and the provislons thereof as enshrined in Insolvency &
Bankruptcy Code, this adjudicating authority 1s of the
considered view that operational debt Is due to the
Applicant, That, service Is complete and no dispute has
been ralsed by the respondent. That, Applicant Is an
Operational Creditor within the meaning of sub-section {20)
of Section § of the Code. From the aforesafd material on
record, petitioner Is able to establish that there exlsts debt
as well as occurrence af default. Further, as per the Bank
Statement produced by the applicant, it reveals that the
corporate debtor made some payment on 07.03.2017,

hence the claim Is also not time barred.

That, the Application filed by the Applicant on Bt February,

2019 Is complete In all respect.
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15.

CP (1) 186/9/NCLT/ANM/2019

The applicant/operational creditor has not proposed the
name of Inferim Resolution Professional.  Therefore, this
Adjudicating Authority hereby appoint Shri Bhupendra Singh
‘Nar"ayan Singh Rajput, A-309, ATMA House, Opp. Oid
R-t-?.'serve Bank of India, Ashram Road, Ahmedabad 380 009
(cabsrajout309@amail.com Mobile 94260i4155) having
registration No. 1881/IPA-001/1P-P00397/2017-
20i8/10715 to act as an interim resolution professional

under Section 13(1){c) of the Code.

Section 13 of the Code enjoins upon the Adjudicating
Authority to exercise its discretion to pass an order to
declare a moratorium for the purposes referred to in Section
14, to cause a public announcement of the Initiation of
corporate insolvency resolution and call for submission of
claims as provided under Section 15 of the Code. Sub-
section (2) of Section 13 says that public announcement
shall be made immediately after the appointment of Interim
Insoivency Resolution Professional. This Adjudicating
Authority direct the Insolvency Resolution Professional to
make public announcement of initiation of Corporate
Insolvency Process and call for submisslon of claims under

Section 15 as required by Sectlon 13(1)}(b) of the Code.

From the above stated discussion and on the basis of

material avallable on record It is a At case to initiate
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Insolvency Resolutioﬁ Process by admitting the Application

under Section 9(5)(1) of the Code.

The petition is, therefore, admitted and the moratorium is

declared for prohibiting atl of the following in terms of sub-

section (1) of Section 14 of the Code: -

(i) the institution of suits or continuation of pending suits

i)

(i

(Iv)

or proceedings against the corporate debtor including
execution of any judgment, decree or order in any
court of law, tribunal, arbitration panel or other

authority;

transferring, encumbering, alienating or disposing of
by the corporate debtor any of Its assets or any legai

right or beneficlal interest therein;

any action to foreclose, recover or enforce any
security interest created by the corporate debtor in
respect of Its property including any action under the
Securitisation and Reconstruction of Financial Assets
and Enforcement of Security Interest Act, 2002 (54 of

2002);

the recovery of any property by an owner or lessor
where such property i§ occupied by or In the

possession of the corporate debtor.

If Is further directed that the supply of goods and essential

services to the Corporate Debtor, if continuing, shall not be

terminated or suspended or Interrupted during moratorium
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CP (1B} 1B6/9/NCLT/AHM/2019

period. The provisions of sub-section (1) shali, however,
not apply to such transactions as may be notifled by the
Central Government in consultation with any financlal sector

requlator,
b ‘-'

The order of moratorium shall have effect from the date of
receipt of authenticated copy of this order till the completion
of the corporate Insolvency resofution process or until this
Bench approves the resolution plan under sub-section (1) of
Section 31 or passes an order for liquidation of corporate

debtor under Section 33 as the case may be,

This Petition stands disposed of accordingly with no order as
to costs,

Communicate a copy of this order to the Applicant, Financtal

Creditor, Corporate Debtor and to the Interim Insolvency

Resolution Professional.

o Qz\ﬁaP Ve
Chockalingam Thiruriavukksrasu Ms. Manaorama Kumari

Adjudicating Authority Adjudicating Authority
Member (Technical) Member (Judicial)
nalr
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