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THE NATIONAL COMPANY LAW TRIBUNAL
“CHANDIGARH BENCH, CHANDIGARH”

(Exercising powers of Adjudicating Authority under
the Insolvency and Bankruptcy Code, 2016)

CP (IB) No. 53/Chd/Hry/2022

Under Section 9 of the Insolvency
and Bankruptcy Code, 2016.

In the matter of:
Chemical Suppliers India Private Limited
(CIN:U2499DL1997PTC090695)
507 Plot No-D-4,5,6 5th Floor Krishna Apra Business,
Square N.S.P Pitampura, Delhi-110034,

…Petitioner-Operational Creditor
Vs.

Yansefu Inks and Coatings Private Limited
(CIN:U24100HR2013PTC050741)
STS-630,DLF Star Tower Sector-30
Nh-8 Gurgaon, Hr 122002

…Respondent-Corporate Debtor

Judgment delivered on: 16.05.2024

Coram: HON’BLE MR. HARNAM SINGH THAKUR, MEMBER (JUDICIAL)
HON’BLE MR. L. N. GUPTA , MEMBER (TECHNICAL)

For the Petitioner- Operational Creditor : 1) Mr. Gaurav Mitra, Advocate
2) Mr. Umang Goyal, Advocate

For the Respondent-Corporate Debtor :1) Mr. Anand Chhibbar, Sr. Advocate
2) Mr. Vaibhav Sahni, Advocate
3) Ms. Swati Vashisth, PCA

PER: HARNAM SINGH THAKUR, MEMBER (JUDICIAL)
L. N. GUPTA, MEMBER (TECHNICAL)

JUDGMENT

The present petition is filed, under Section 9 of the Insolvency

and Bankruptcy Code, 2016 (for brevity ‘IBC’ / ‘Code’), by Chemical

Suppliers India Pvt. Ltd. through its Director Mr. Ankur Aggarwal (for
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brevity ‘Operational Creditor’ / ‘Petitioner’), with a prayer to initiate

Corporate Insolvency Resolution Process (CIRP) in case of Yansefu Inks

and Coatings Private Limited (for brevity ‘Corporate Debtor’ /

‘Respondent’). 

2. The Corporate Debtor, namely, Yansefu Inks and Coatings

Private Limited, is a Company incorporated on 23.10.2013 under the

provisions of the Companies Act with CIN No. U24100HR2013PTC050741

with its registered office at Gurgaon,Haryana. Hence, the territorial

jurisdiction lies with this Adjudicating Authority. Copy of the master data of

the corporate debtor is attached with the main petition at Page No.

135-136.  

3. It is averred that the operational creditor is engaged in the

business of supplying various chemical products and the corporate debtor is

engaged in the business of manufacturing various types of solvent base,

water base and radiation curing ink and coating products etc. The corporate

debtor supplied products to the operational creditor and on delivery of the

products various invoices were raised for the period 24.05.2021 to

30.06.2021. The operational creditor issued the debit note of the interest

payable by the corporate debtor from the period 28.07.2020. In case there

was a delay in the payment beyond 90 days, interest @24% was agreed to

be charged. Despite repeated reminders, the payment was not made. In the

month of August, 2021 the corporate debtor issued Post Dated Cheques of

Rs. 2.10(cr), however, all cheques were stopped by the corporate debtor.

The corporate debtor alleged that the quality of the material supplied was

inferior.
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4. It is submitted by the petitioner in Form 5, Part IV that the total

amount claimed to be in default is Rs. 2,27,07,963/- (Rupees Two Crores

Twenty Seven Lakhs Seven Thousand Nine Hundred and Sixty Three)

including principal interest amount of Rs. 1,98,34,810/- and interest of Rs.

28,73,153/-. The default occurred on 30.06.2021 i.e. when the last invoice no

GST/21-22/367 was raised for Rs. 39,30,400/- on 30.06.2021. However,

compliance affidavit was filed vide Dairy No. 01589/8 dated 30.01.2024

wherein date of default is clarified as the corporate debtor started defaulting

the payment of the invoice dated 24.05.2021 which was supposed to be paid

within 90 days from 24.05.2021. Therefore, the date of default mentioned in

the demand notice is 25.08.2021. The last invoice was raised on 30.06.2021,

hence the date of default is 30.06.2021. Copy of Bank Account Statements

(Annexure A3), invoices (Annexure A5), ledger Account (Annexure A6),

e-way bills (Annexure A7) and debit notes provided by Operational Creditor

to Corporate Debtor (Annexure A8) are attached with the main petition.

5. A demand notice in Form 3 was issued by the operational

creditor on 11.11.2021 and the same was delivered to the corporate debtor

vide registered post as evident from the postal receipts and tracking report

attached as Annexure A4 to the petition. The corporate debtor did not reply

to the demand notice.   

6. The notice of this petition was issued to the corporate debtor to

show cause as to why this petition be not admitted. The corporate debtor

filed a reply vide diary No.01589/2 dated 14.06.2022, wherein it is stated that

the present application is devoid of any substance and merits. The applicant

does not qualify within the definition of Operational Creditor. The material
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supplied did not match the standards of the respondent company and the

credit note/ debit notes were in the routine exchanged between the parties.

The petitioner supplied a 21,210 Kg quantity of chemical- Toluene vide

invoice No. GST/21-22/284, which was found to be defective and this was

brought to the knowledge of the petitioner company. Petitioner vide email

dated 13.09.2021 demanded to return the post-dated security cheques

issued by the respondent. The respondent issued a debit note dated

31.03.2022 bearing voucher no. DN242 wherein an amount of Rs.

45,43,000/- was debited from the petitioner's account with remarks “being

amount debited due to quantity 8,000 kg*200/- per Kg PU Resin (PUR

G-033) Gel & 15000 Kg @ 150/- Ink due to poor quality of Toluene”, a

demand notice dated 05.04.2022 was issued for the same.

The amount claimed by the petitioner is disputed and there exists a

pre-existing dispute between the parties due to the defective goods supplied.

The respondent has placed reliance on judgments passed by the Hon’ble

Supreme Court in the case of Mobilox Innovations Private Limited Vs.

Lirusa Software Private Limited reported in 2018 (1) SCC 353 and the

case of Innovative Industries limited v. ICICI Bank & Anr. 2018 (1) SCC

407.

7. The rejoinder was filed vide Diary No.01589/3 dated 06.07.2022,

wherein it is stated by the applicant that it was never a dispute and the

applicant is not interested in getting into lengthy Court Proceedings and was

always ready to settle the amount. On 14.06.2021 respondent placed an

order for a supply of 20960 kg Toluene which was supplied on 15.06.2021

but there was a short fall of 90 kgs for which a debit note was issued by the
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respondent. On 21.06.2021, the applicant requested the respondent to issue

post-dated cheques against the invoice raised for which it was issued on

25.06.2021. The applicant wrote an email dated 27.08.2021 to the

respondent for the constant bouncing of cheques, however, no reply was

received. As per the agreed terms at the time of unloading of goods, a

certificate of analysis is to be submitted and approved by the quality control

department of the respondent. The issue was never raised by the

respondent before 13.09.2021. No debit note was served on the petitioner.

The demand notice is the fabricated document as it was sent on 05.04.2021,

which is the date when no event had happened. Even after the receipt of

defective goods, the respondent placed further orders for the supply of

goods and made payments for earlier supplies.

8. The short written submissions have been filed by the petitioner

vide Diary No.01589/4 dated 19.09.2022 and short note was filed by the

petitioner vide Dairy No. 01589/9 dated 13.02.2024, wherein it is stated that

in the invoices it is mentioned that, “2. No complaint about quality & shortage

will be attended after 7 days from the delivery of goods." and "3. Interest

@24% per annum will be charged if bill not paid after due date". The

corporate debtor always made payment beyond 90 days. Thereafter, two

debit notes were issued by the operational creditor. There was shortfall in the

supply of the goods. The operational creditor has relied on the judgment of

the Hon'ble Appellate Tribunal in the matter of Mukesh Agarwal Vs RQS

Engineering Pvt. Ltd. (Company Appeal (AT) (Ins.) No. 263 of 2019 in

para 7: "In reply to the same, the 'Corporate Debtor' by letter dated 18 June,

2018 has replied that in the meeting held on 28 November, 2017, the
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"Corporate Debtor" had rejected the material as it was not suitable for them.

However, it was accepted that the 5 post-dated cheques bearing Nos.

001803, 001804, 001805, 001806 and 001807dated 26 April, 2018; 26 May,

2018, 26 June, 2018; 26 July, 2018 and 26 August, 2018 each for a sum of

Rs. 19,47,000/- were issued with the request to the 'Operational Creditor'

that they could show the same to the Banker and get the advance payment

as claimed. Thus, we find that there is no communication by the 'Corporate

Debtor' to 'Operational Creditor' about the 'pre-existence of dispute'. If there

was a quality difference, then there was no question of issuing post-dated

cheque dated 26 April, 2018 while giving reply to the notice under Section

8(2). The said post-dated cheques have also been bounced and 'Operational

Creditor' has no other option but to file the application, which has rightly

been admitted by the Adjudicating Authority”.

The cheques issued by the corporate debtor started bouncing with the

remark ‘Payment stopped by the drawer’. The email was sent by the

respondent on 13.09.2021 wherein it was stated that, “We had purchased

Toluene from you vide invoice number GSTI21-22/284 dated 14' June, 2021,

We have made printing ink and export to our overseas customer & our

customer raise a complaint in ink. On checking batch we found this issue

due to your toluene. You are requested to contact us, and plan visit

immediately". The issue regarding the quality of goods was raised after 3

months and without any substantial evidence. The certificate analysis needs

to be approved by the Quality Control department of the respondent and

then the goods were unloaded. Further, reliance is placed on the judgment of

‘Re: Mobilox Innovations Private Limited Vs Kirusa Software Private
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Limited' wherein it was held that in order to qualify the meaning of dispute,

the dispute should be a real one and it should not be a sham dispute. The

corporate debtor has admitted its liability in the ledger account.

9. The short written submissions have been filed by the respondent

corporate debtor vide Diary No.01589/5 dated 01.02.2023 reiterating the

facts stated in the reply. Further, the corporate debtor has claimed that the

amount claimed by the petitioner is disputed and there exists a pre-existing

dispute between the parties due to the defective goods supplied and placed

reliance on the judgment of M/s GLS Films Industries Private Ltd., which

is a sister-concern of the present respondent-company, the Hon'ble NCLT

New Delhi Bench was pleased to dismiss the petition whilst making the

following observations:

"12. Thus, we observe that the above-referred police complaint
encompasses multiple issues between the parties. The respondent
has further contended that the Applicant deliberately did not come
forward or visited the factory premises of the Respondent despite
repeated calls, for settling the accounts with Respondent and
compensate the losses occasioned due to the defective material
supplied… The Respondent has submitted that accordingly it has
issued the Debit Note bearing Invoice No. PR275/FY2122 dated
31.12.2021 upon the Applicant and on adjusting the said value from
the account, the Applicant is liable to pay anamount of Rs.70,09,430/-
to the Respondent and also deliver the original Credit Note dated
31.07.2021 amounting to Rs. 1.66 Crore to the Respondent.
13. Thus, from the series of the letters e-mails / WhatsApp messages
exchanged between the parties, as placed on record and the claims
and counter-claims raised by the parties, we find that there is a
plausible contention/ dispute raised by the respondent prior to issue of
the demand notice, which is not disclosed by the Applicant upfront in
its application and which is yet to be settled conclusively and further,
the applicant has approached this Adjudicating Authority for recovery
of its alleged dues, which is not the objective of IBC.
14. In view of the above discussion, this Bench is of the considered
view that there exists a dispute between the parties prior to the issue
of the demand notice, which necessitates a detailed investigation of
documents and adducing of evidence from the all concerned, which is
beyond the scope of the summary jurisdiction of this Adjudicating
Authority.
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15. Accordingly, the present Application is Dismissed."

10. We have heard the learned counsel for the petitioner as well as

the respondent and perused the records.

11. The first issue for consideration is whether the demand notice in

Form 3 dated 11.11.2021 was properly served. It is seen from the records

that the demand notice was delivered to the corporate debtor vide registered

post, as evident from the postal receipts and tracking report attached as

Annexure A4 to the petition. Thus, the demand notice was duly served.

However, the corporate debtor did not reply to the demand notice.

12. The other issue for consideration is whether this application is

filed within limitation.  The period of limitation would begin from the date of

default 30.06.2021 i.e. last invoice no GST/21-22/367, which was raised for

Rs. 39,30,400/- on 30.06.2021. However, in a compliance affidavit filed vide

Dairy No. 01589/8 dated 30.01.2024, the date of default is clarified as the

corporate debtor started defaulting the payment of the invoice dated

24.05.2021 which was supposed to be paid within 90 days from 24.05.2021.

Therefore, the date of default mentioned in the demand notice is dated

25.08.2021. The last invoice was raised on 30.06.2021, hence the date of

default is 30.06.2021. This application was filed vide Diary No.01589 on

08.02.2022 and was re-filed on 02.03.2022. 

There is difference in the date of defaults in demand notice and application

but the date of default is only meant for deciding the period of limitation. In

the case in hand, both the dates of default mentioned in the demand notice

and application are within the limitation period of three years. Therefore, this

Adjudicating Authority finds that this application is filed within limitation. 
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13. The next issue for consideration is whether the operational debt

was disputed by the corporate debtor. It is deposed by way of compliance

affidavit filed vide Dairy No. 01589/1 dated 17.03.2022 by learned counsel

for the petitioner that there is no pre-existing dispute between the parties.

During the course of hearing, it was contended on behalf of the corporate

debtor that the material supplied did not match the standard of the

respondent company, and the credit note/ debit notes were in the routine

exchange between the parties. The petitioner supplied a 21,210 Kg quantity

of chemical- Toluene vide invoice No. GST/21-22/284, which was found to

be defective and was brought to the knowledge of the petitioner company.

The corporate debtor has claimed that the amount claimed by the petitioner

is disputed and there exists a pre-existing dispute between the parties due to

the defective goods supplied. The reliance is placed on the judgment of M/s

GLS Films Industries Private Ltd., a sister-concern of the present

respondent-company, in which NCLT New Delhi Bench dismissed the

petition.

However, the operational creditor has stated that the issue regarding the

quality of goods was raised after 3 months and without any substantial

evidence. The certificate analysis needs to be approved by the Quality

Control department of the respondent and then the goods were unloaded.

The reliance is placed on the judgment of Hon’ble Supreme Court Mobilox

Innovations Private Limited Vs. Kirusa Software Private Limited (2018)

1 SCC 353 wherein it was held that:

“40. It is clear, therefore, that once the operational creditor has filed an
application, which is otherwise complete, the adjudicating authority
must reject the application under Section 9(5)(2)(d) if notice of dispute
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has been received by the operational creditor or there is a record of
dispute in the information utility. It is clear that such notice must bring to
the notice of the operational creditor the “existence” of a dispute or the
fact that a suit or arbitration proceeding relating to a dispute is pending
between the parties. Therefore, all that the adjudicating authority is to
see at this stage is whether there is a plausible contention which
requires further investigation and that the “dispute” is not a patently
feeble legal argument or an assertion of fact unsupported by evidence.
It is important to separate the grain from the chaff and to reject a
spurious defence which is mere bluster. However, in doing so, the
Court does not need to be satisfied that the defence is likely to
succeed. The Court does not at this stage examine the merits of the
dispute except to the extent indicated above. So long as a dispute truly
exists in fact and is not spurious, hypothetical or illusory, the
adjudicating authority has to reject the application.
43. ………….We have seen that a “dispute” is said to exist, so long as
there is a real dispute as to payment between the parties that would fall
within the inclusive definition contained in Section 5(6).
45. Going by the aforesaid test of “existence of a dispute”, it is clear
that without going into the merits of the dispute, the appellant has
raised a plausible contention requiring further investigation which is not
a patently feeble legal argument or an assertion of facts unsupported
by evidence. The defense is not spurious, mere bluster, plainly frivolous
or vexatious. A dispute does truly exist in fact between the parties,
which may or may not ultimately succeed, and the Appellate Tribunal
was wholly incorrect in characterizing the defense as vague, got-up
and motivated to evade liability”.

(Emphasis Supplied)

In order to qualify the meaning of dispute, the dispute should be a real one

and it should not be a sham dispute.

The definition of a ‘dispute’ as provided in the Insolvency and Bankruptcy

Code,2016 is as follows-

“5. Definitions. – In this Part, unless the context otherwise requires, –
(6) “dispute” includes a suit or arbitration proceedings relating to–
(a) the existence of the amount of debt;
(b) the quality of goods or service; or
(c) the breach of a representation or warranty;”

Although, it is contended by the Ld. counsel for petitioner that there is no

pre-existing dispute about the quality of the goods supplied. However, this

contention of the petitioner is not much convincing as the Petitioner while
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unloading the goods has to supply a certificate of analysis which needs to be

approved by the Quality Control department of the respondent and only after

the approval the goods, the same are unloaded, however no such certificate

being acknowledged by the QC department of the Respondent is placed on

record. Further the respondent issued post-dated cheques against the

material supplied by the Petitioner to respondent on 25th June, 2021. As per

the inspection report issued by the respondent, the issue of defective

Toluene was brought to knowledge & notice of the representatives of the

petitioner company through purchase team. (Internal Inspection Report

annexed as Annexure-D at page 32 of Reply) which stated, “As per our

investigation results, the received Toulene used in gelled batches have been

contaminated and which is not compatible with our Regular PUR batches”.

The Respondent sent various emails dated 13.09.2021, 28.09.2021,

29.09.2021, 30.09.2021 to the Petitioner intimating that the goods supplied

by the Petitioner are defective and Respondent has in-turn suffered loss on

account of the same and no payment is liable to be paid by Respondent to

Petitioner against the said goods (Annexure-E at Page 33-40 of Reply). The

relevant emails are extracted as below:-
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Further, Respondent also lodged a police complaint against the Petitioner

dated 27.09.2021 filed before the SHO, P.S. Bilaspur, Gurugram, Haryana

against the Petitioner and its directors for illegal threats and extortion. It is

pertinent to mention here that the said police complaint was filed much

before the issuance of Section 8 demand notice dated 11.11.2021 by the

Petitioner to the Respondent and Petitioner duly appeared before the police

authorities and sent a written apology email dated 08.10 2021 to the

Respondent and also filed the same before The SHO, P.S. Bilaspur,

Gurugram, Haryana vide email dated 14.10.2021.

The respondent in furtherance to the email dated 13.09.2021 demanded the

Petitioner to return the post-dated cheques which were issued by the

Respondent to the Petitioner against the invoices and further stated that on

account of defective goods, the same are not payable and demanded not to

encash the said cheques and also issued stop payment instructions to its

bankers (email dated 28.09.2021 at Page 38-39 of reply).

Due to defective material so sent by the Petitioner, the Respondent has

suffered wrongful loss amounting to Rs. 45,43,000/- (Rs. Forty Five Lakh

Forty Three Thousand Only) and the Respondent issued Debit Note dated

31.03.2022 which was duly served to the Petitioner. (Debit Note dated

31.03.2022 is at page 41 of reply).

14. We observe that the above-referred police complaint

encompasses multiple issues between the parties. The respondent has

further contended that the Applicant deliberately did not come forward or

visited the factory premises of the Respondent despite repeated calls, for

settling the accounts with the Respondent and compensate the losses
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occasioned due to the defective material supplied. The Respondent has

submitted that accordingly, it has issued the Debit Note bearing Voucher No.

DN-242 dated 31.03.2022 upon the Applicant.

15. Thus, from a number of letters and e-mails exchanged between

both the respondent and applicant as placed on record and the claims and

counter-claims raised by them, we find that there is a dispute raised by the

respondent prior to the issue of demand notice, which is not stated by the

Applicant in the application. Moreover, it is observed that the applicant has

approached this Adjudicating Authority for the purpose of recovering its

alleged dues, against the objectives of IBC.

16. In the light of the discussion forgone, this Adjudicating Authority

finds that there is a pre-existing dispute between the parties, which requires

inquiry of relevant documents and collecting evidence from the concerned

and that is beyond the scope of this Adjudicating Authority.

17. Hence, the present Application is dismissed.

Sd/- Sd/-
(L.N. GUPTA) (HARNAM SINGH THAKUR)
Member (Technical) Member (Judicial)

May 16 , 2024
TNV/TB
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