NATIONAL COMPANY LAW TRIBUNAL
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ORDER

PER MR. AVINASH K. SRIVATAVA, MEMBER (TECHNICAL)

1. The present application has been preferred by INTEC CAPITAL
LIMITED (hereinafter referred to as “Financial Creditor”) against M/s
MAC ROOF INDIA PRIVATE LIMITED (hereinafter referred to as
“Corporate Debtor”) under Section 7 of the Insolvency & Bankruptcy
Code, 2016 to initiate Corporate Insolvency Resolution process in
respect of CD. Fiancial Creditor has paryed for initiation of Insolvency
Proceedings against Corproate Debtor for the default payment of Rs.
2,69,26,747/- (Rs Two crore Sixty Nine Lakh Twenty Six
Thousand Seven Hundred and Forty Seven Only).

2. The Financial Creditor is a NBFC (Non Banking Financial Institution)
having its Registered Office at 708, MANJUSHA BUILDINGS7, NEHRU
PLACE, NEW DELHI-110019 The Certificate of Registration in placed
on record Annexure-1.

3. The Corporate Debtor is a company incorporated on 24.04.2012 under
the Companies Act, 1956 having its registered office at FLAT NO 91,
KHIZRABAD, NEAR LIONS HOSPITAL, NEW FRIENDS COLONY,
NEW DELHI 110025. Authorized share capital of the Corporate Debtor
is 5,00,000/- and Paid up Share Capital is Rs 4,85,000/- The Master
Data from the website of the Ministry of Corporate Affairs in relation to
the CD has been already placed on record Annexure A-4.

4. Brief Facts of the Application filed by Financial Creditor are as follows:

i. That in the year 2013 and 2014, the Corporate Debtor had
made an application dated 16.10.2013 for availing finance
facility of Rs 34,77,000/- and another application dated
20.03.2014 for availing Loan facility of Rs. 51,30,000/-.

ii. That the Financial Creditor has sanctioned both the

applications and the Financial Creditor and Corporate Debor
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iii.

iv.

entered into two Loan Agreement i.e. Loan Agreement No.
LNNOIOO0113-140002859 dated 23.10.2013 (hereinafter
referred as “Loan I”) for an amount of Rs. 34,77,000 ( Rupees
Thirty Four Lakh Seventy Seven Thousand Only/-) and Loan
Agreement No. LNNOIOO0113-140003547 dated 26.03.2014
(hereinafter referred as “Loan II”) for an amount of Rs.
51,30,000/-.

For Loan I, Corporate Debtor had deposited an amount of Rs.
10,43,000/- as Collateral Security and For Loan II, Corporate
Debtor had deposited an amount of Rs. 15,39,000/- as
Collateral Security payable at the end of tenure of repayment
subject to payment of all dues and charges.

As per the terms and Conditions of Loan I, it has to be repaid
in 60 Monthly EMIs of Rs 80,400/- @interest rate of 14.25%
p-a. on reducing basis. First EMI to be paid from 16.11.2013
and Last EMI Due was on 16t September, 2018 and Last
Payment Transaction was on 18tk September 2017. For the
Last Payment Proof, Financial Creditor has annexed Annexure
A-12 as statement of account of Loan I and Loan II. Corporate
Debtor duly handed over ECS/post dated cheques to the
Financial Creditor for the repayment of loan. As far as the
payments done by Corporate Debtor is concerned, Financial
Creditor has segregataed the payment in two halves i.e. till the
date of LRN and after the date of LRN. For Loan I, Corporate
Debotre had paid Rs 13,46,081/- plus 80,400/- . That the due
amount pertaining to Loan I remains Rs. 89,06,638/- till
31.10.2019. The calculation of due amount is placed on record
Annexure A-5.

According to Loan II terms’ and Conditions, it has to be
repaid in 60 EMI’s of Rs. 1,20,536/- @ interest rate of 15%
p.a. on reducing basis. First EMI to be paid from 01.05.2014



vi.

vii.

and Last EMI Due was on 1st March, 2019 and Last Payment
Transaction was on 4th September 2017. Financial Creditor
has annexed Annexure A-12 as statement of account of Loan I
and Loan II. Corporate Debtor duly handed over ECS/post
dated cheques to the Financial Creditor for the repayment of
loan but the same has been bounced. For Loan II, Corporate
Debotre had paid Rs 8,63,922/- till the date of LRN and Rs.
1,20,536/- after the date of LRN. That the due amount
pertaining to Loan II remains Rs. 1,80,20,109/- till
31.10.2019 The calculation of due amount is placed on record
Annexure A-S.

It is submitted by the Financial Creditor that Corporate Debtor
has defaulted in the Repayment Schedule. As far as Loan I is
concerned only 17.50 EMI were paid and For Loan II , Out
of 60 installments, only 8 Installments have been paid.
Despite repeatd requests and reminders, Corporate debtor had
failed to heed towards the repayment schedule. As per the
records which Financial Creditor has annexed in the petition, it
has annexed the Cheque Bouncing charges starting from the
date 16.12.2013 for Loan I and from 02.09.2014 for Loan II.
Financial Creditor has also initiated the complaints under Sec
138 of negotiable Instrument Act against the dishonoured
ECS/Post Dated Cheques. It is further submitted by the
Financial Creditor that Clause 14 of the Loan I and Clause 15
of Loan II, states the remedies for the financial creditor in case
of “Events of default” which includes the remedy of termination
of Loan Agreement and enforce all or any of the securities
furnished by Corporate Debtor.

One of the remedy is recalling/termination of Agreement, hence
Financial Creditor had sent two “Termination Cum Invocation of

Arbitration” Notice dated 25.03.2015 (Annexure A-17). Arbitral



viii.

Tribunal passed an award in the favour of Financial Creditor on
02.11.2015. Against the Claimed Amount of Rs.
50,10,151/- for the Loan II, Arbitral Tribunal passed an
award of Rs. 50,10,151 along with interest @ 12% SI wef
25.03.2015 till the realisation of the amount. Along with
the award, orders as to the cost has also been passed by
learned tribunal. Another “Termination Cum Invocation of
Arbitration” Notice dated 24.08.2015 (Annexure A-19) was
sent. Arbitral Tribunal passed an award in the favour of
Financial Creditor on 23.10.2017. Against the Claimed
Amount of Rs. 30,36,802/- for the Loan I, Arbitral Tribunal
passed an award of Rs. 30,36,802 along with interest @ 12%
SI wef 24.08.2015 till the realisation of the amount. Along
with the award, orders as to the cost has also been passed
by learned tribunal. It is further submitted by the Financial
Creditor that in spite of the Arbitral Award, Corporate Debtor
fails to comply with it and Financial Creditor had initiated the
Execution proceedings to enforce the same.

Thereafter, Financial creditor has placed the audited Financial
Statements (Balance Sheets, Profit and Loss Accounts) duly
signed by the Corporate Debtor for the year 2016-2017 and for
2017-2018 wherein under the term “Long Term Borrowings”
and Under Note 3: Securities, there is a mention of the Loan
transaction on the name of INTEC CAPITAL which is a valid
acknowledgement under Sec 18 of the Limitation Act, 1963. The
Balance sheet for the Year 2017-2018 was signed on 05 Sept,
2018, from which the fresh Limitation Period shall start to be
counted from. Below given are few extracts of the duly signed

Balance Sheet (true typed copies):

¥



RO 1020 Proyele Lt
s UL Cirrehad Due oo Pases Srup 5N
AL ANOR SIS T NS AT MARC R 8
- - -
L R S A H
HEE BT SENTF T IR BRIt
) INTE eadaf quivene | B
(RN B CARERERY R Posartrenl eeporiang el
N [EE TR R T ARTT I 2 t
5 { IR Y
NUNTR |
q - —
LGy aOND L IEN S }
HETRSITENEN [EFTENG IR
AR Y : TN
Niyd & { T ARR TF |
. o ) R i {
CRAR T AP Calier et pen v allorrze 2
S0 NG Curront Dbt {
[ Vi IR P
| et 1as EDAN T ¢ {
. |
8] i
|
[ Caan T ataline
b 1q e
} a
bl . o 3 b Vim2 I
1
{ O . b i (3R NI )
LY | . (51} '
(XTI B LeLs) [
I ASSh IS
N Uy vrent (Rl
“s N .
L 1 AR H .
VeSTEL ¢ !
. H ' . it
Y Cmrenl e
SRR \ faL 38 AT
¥ lreze Hesar | 21 343
Yo UVess bags ~ H AR TS
Neeatned | v AR
Ve o i o
3
Fexdag i
, S
" v
i : sl i T g }
Aoty Jap tepiet ol gvan Js s s s Beandd ot Deesiors H
VA A St i
PRN S J204EN ¢

o senne

Sehinter

attine o

(AR 1]
LIS TR

Mere




| )
4 <
\ ]
N Resery ey At Nl
K;. ) ) -
i Particutars Peotse 2V 200 L (e by 00 S
. [0 S1310S 0oL of 3rafil ans Lo 1 ——
A g4 A% Lot 193! inste 3 St ! i 4
vt i " °
: i L (o 3. € TR i
H ey e .
i L]
H i
i | w2 i ddeesd
i {

faat | ORI, R

Sate 8

Viag Toonn Boarrnean

[ AT RN
d

Pirahe BY QG
Ia
foealwas i

Sy @ rand

| LTy 8ans ' \ -
i R | o . ,
151%% WHE T g $ Af ts
i Nyt
] Man ¥\ " By
TR ] iye
. R asven sweee T




Slat e 3L angratul, Nedr |

Bl ANCE SHED

Mol A9l nd g Frvate  mites

? e

TAN R

MLRTH 3t 2

FARIICLE AR

N1 {[,:.,.n [T B RTSFRIT) I

sttt teoarting

Togures acatthe oo

Cursert seanling perast]

Nk 0 5 =
i prendced 201018 et
LRGN AND LENBI LIt S
Teshrcadior s s f
LR PTRE T i 5300 83,41
iR Nl N F 9 ]
. o e e Agateal Ntare VA arrar
INaars Mo oabeen mem ey pepdion ableteees
i i f
i 1
JeNonCorren Ll
k : € § ROt T 1A )
L3 ! r YRR i [ . ‘7t
Mt wrrent Liateiitien
(V3R X213 PRt b TR i} '
(BRI t arshitizs I *
b i " LA 2% B
[ BN B (BRI YN T
[ B RN A !
(1 N arrest Mt i
. » % . i
foe X !
| {
TR . - et <
i {
[ Nostd (g i |
H {
! 1 anges S Adva ’ { i i i
i
Yo et Yyecty E
\ N Vi
1) B ety . {
vt % Eanagl R wh |
1A ! AN i sy -
§ ) ‘ N i
i L.
vt Al
i takze=cs
i fats storan Vorpetoe bieha P al Weardal Direcgirs ¢
CMI S A Al
PRN N A22T4AN
t
1

S Db b
Pt

Pese illia

fiate NOQ 0

i

L NO——————

e

T\ked C-a%'j




Poos e B Y boasthe #Y 210
MU E ?

Perbuniary Potartae 1Y b by Do

LT i |

i T Totel | TN AN KD

Financial Creditor has relied upon an judgment of Asset
Reconstruction Compnay (India) Limited Vs Bishal Jaiswal and
Anr. wherein it has been held that Balance Sheet is indeed an
acknowledgement of debt u/s 18 of Limitation Act, 1963.

5. We have perused the averments, documents produced and the
contentions raised by the Financial Creditor and we are of the
considered opinion that:

e The Corporate Debtor did not appear before us and has not
submitted his defence. The relevant point to be considered is that
even the Arbitration proceedings proceeded exparte against
respondents. As per the Interim Order dated 15.09.2021 and Order
dated 11.10.2021, the Corporate Debtor is proceeded ex-parte.

e The Financial Creditor has properly placed the Loan Agreements,
Sanction Letters, Disbursement Details, Loan Recall Notice, Last

Payment details, Statement of Dues to establish the default and the

Y
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Balance sheets for the corporate debtor which acts a proper
acknowledgment within the meaning of Section 18 of the Limitation
Act, 1963.

e Once there is a proper Acknowledgment of the Debt in writing, a
fresh limitation period starting from the date of acknowledgment
begins i.e. 05.09.2018 (Balance sheet for the year 2017-18),
30.09.2017( Balance sheet for the Year 2016-2017). The petition
is filed on 18.11.2019 which is under 3 years of the Limitiation
period from the last acknowledgment received.

e Again, dates with respect to EMI Bounced and Last paid EMI dates
are concerned, Bank Statements are annexed Annexure A-12
which shows that for the Loan I, Last Transaction is 18th Sept
2017 and For the Loan II , last transaction is 4th Sept, 2017.
Even if we count the limitation period starting from the last
transaction, then also Financial Creditor is very well within the
limitation period of 3 years.

e That there exists a default and evidence of default has already
been placed by the financial Creditor. According to Sec 7(5) if the
Adjudicating Authority is satisfied that a default has occurred and
the Application is complete in accordance to Sec 7(2) and 7(3), then
Adjudicating Authority may admit such Application.

6. Thus, we are of the opinion that Application is complete in all
respects and there is a failure on the part of Corporate Debtor to
make the timely payments of the Loan and follow the repayment
Schedule. The Financial Creditor had made several attempts to
recover the due amount and served legal notice on the Corporate
Debtor but Corporate debtor had never responded to those. Even
after passing of the Arbitral Award in favour of the Financial

Creditor, Corporate debtor failed to comply with it. Thus it is a fit
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case to admit CIRP against Corporate Debtor and the application is
within the limitation Period.

Accordingly, this petition is ADMITTED. A moratorium in terms of
Section 14 of the IBC, 2016 shall come into effect prohibiting:-

(@) the institution of suits or continuation of pending suits or
proceedings against the corporate debtor including execution of
any judgement, decree or order in any court of law, tribunal,
arbitration panel or other authority;

(b) transferring, encumbering, alienating or disposing of by the
corporate debtor any of its assets or any legal right or beneficial
interest therein;

(c) any action to foreclose, recover or enforce any security
interest created by the corporate debtor in respect of its property
including any action under the Securitisation and Reconstruction
of Financial Assets and Enforcement of Security Interest Act,
2002;

(d) the recovery of any property by an owner or lessor where
such property is occupied by or in the possession of the corporate
debtor.

Further:

(e) the supply of essential goods or services to the corporate debtor
as may be specified shall not be terminated or suspended or
interrupted during moratorium period.

The provisions of (a), (b), (c) & (d) shall not apply to:

i) such transactions as may be  notified by the
Central Government in consultation with any
financial sector regulator or any other authority,

ii). a surety, in a contract of guarantee to a corporate debtor.

X
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(f) The order of moratorium shall have effect from the date of
such order till the completion of the Corporate Insolvency
Resolution Process:

Provided that where at any time during the Corporate Insolvency

Resolution Process period, if the Adjudicating Authority approves the

resolution plan under sub-section (1) of section 31 or passes an order

for liquidation of corporate debtor under section 33, the moratorium
shall cease to have effect from the date of such approval or liquidation
order, as the case may be.

8. The Financial Creditor has proposed the name of Mr. Sanjay
Chopra having Email: casanjaychopra@outlook.com and
Registration No.: IBBI/IP-P01568/2018-2019/12427
duly empanelled with the IBBI as the Insolvency Resolution

Professional (“hereinafter referred to as IRP?). Written
Communication/consent from proposed IRP in accordance to the
Rules under the IBC, 2016 has also been annexed (Written
Submissions page 5). Therefore, he is appointed as IRP in this
matter and directed to take such steps as are mandated under the
Code, more specifically under Sections 15, 17, 18, 20 and 21 and
shall file his report before the Adjudicating Authority.

9. The Financial Creditor is directed to deposit a sum of Rs. 1 lakh to
meet the immediate expenses of IRP. The same shall be fully
accountable by the IRP and shall be reimbursed by the Committee
of Creditors, to the Financial Creditor to be recovered as CIRP
costs.

10. Copy of the order be sent to both the parties as well as to the IRP.

sd/— Wseas §d/-

AVINASH K. SRIVASTAVA ABNI RANJAN KUMAR SINHA
Member (T) Member (J)
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