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THE NATIONAL COMPANY LAW TRIBUNAL
“CHANDIGARH BENCH, CHANDIGARH"
{through web-based video conferencing platform)

1A No, 90212029
In
CP {IB} No. 359/Chd/Hry/2018
(Admitted Matter)

Under Sectlons 33(2) & 60(5) of
the Insoivency & Bankruptcy
Code, 2016

In the matter of:

Mfs Gujarat Poly Elecironics Limited
...Pelitioner-Operalional Credilor
Vs

Bony Paul Systems Privale Limilad
.....Respondent-Carporate Deblor

In the matter of 1A No. 902/2020:-

Mr Anil Arara
Resolution Professional of
M/s Bony Paul Syslems Private Limited
Residenl of # 4, Sriniwas Colony, Rajbaha road,
Patala- 147001 (Punjab)
Email: ca.anil@gmail.com
+ IBBI Reg. No.: IBBI/IPA-001/IPPO0729/2017-2018/11224
Ph: 98761100238
... .Applicant/ Resolution Professional

Order delivered on: 13.07.2022

Coram: Hon'ble Mr Harnam Singh Thakur, Member (Judicial)
Hon'ble Mr Subrata Kumar Dash, Member (Technical)

For Applicant-Resolution Professional
~in 1A No. §02/2020: 3 Mr Nahush Jain , Advacalte
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Per: Harnam Singh Thakur, Member {Judicial)

ORDER

|A No. 902/2020

The presenl application is being filed by Mr Anil Arora, Resolulion
Professional {(RP) of Bony Paul Syslems Pvt. Lid. {herein referred to as “Corporate
Deblor’) under section 33 of Insolvency and Bankruptcy Code, 2016 (‘'1BC') for the
initiation of liquidation of Corporate Debtor.

2. It is prayed by the applicant lo pass an order to liquidate lhe corporate
deblor i.e. Mfs Bony Paul Systems Pvt. Ltd., under Section 33 of the IBC, 2016
and lo appoint the applicant as a Liquidater. It is further prayed to give liberty lg
the corporate deblor lo conlinue pursuing the arbilralion claim initiated by the
corporate debtor, which is pending before the Arbitralor in lerms of Section 33(5)
of IBC, 2016 and furlher allow Io continue Ihe proceedings before relevant
Appeliate Authorily.

3. The briel facts of the case, as slaled in {he application, is that the
Gnrhcrrate Insclvency Resolution Process was inilialed againsl the Corporale
Deblor vide order dated 23.10.201 9, and lhe applicanl was appointed as an Interim
Resoiution Profassional {IRP). Pursuant lo lhe order dated 23.10.2019, IRP made
a public announcement on 25.10.2019 inviling the claims from the public. The
Commillee of Credilors (CoC) was constiluted on 17.11.2019, having 18
cperational credilors only as no claims were received rom any financial credilor.
In the first meeling of CoC heid on 22,11 20189, il was resolved that the presen!
- appiicant will be conlinued as Resolulion Professional (RP). A copy of the minutes
of the i’;'[st meeting of CoC is atlached as Annexure A-3 of the application.
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4, Itis further submilted that in he ar meeting ¢f CoC held on 06.02.2020,
it was intimated by lhe Resolution Professional that new claims have been
received and lhe CoC was reconsliluled. In the aforesaid meeting, the decision on
Publication of invilation of Resolulion Pian was taken. As a resull of which the
Applicant published Invitation for Expression of Interest (in Form G) lor Submission
of Resalulion Plan, as per regulations 36A (1) on 12.02.2020 in lwo newspapers.
The last date for the submission of the Resolution Plan was fixed as 12.02.2020.
However, only one EQl was received bul no resolulion pian was received,
5. It is pertinent 1o menlion thal an application for extension of the CIRP
period and to exclude the period of lockdown was fled by the vide 1A Ma. 522 and
921 of 2020, and this adjudicaling aulhorily vide order datad 16, 10.2020 exiended
the CIRP period by 90 days and allowed the exclusion of period ol lockdown from
25.03.2020 1o 31.07.2020,
8. in the 6ih meeling of COC held on 17.10.2020, it was resolved to
republish Form G again, inviling Expression ol Interest(ECI). However, the same
could not be published since the CIRP period was expiring on 25.11,2020. In the
7th meeling of COC held on 25.11.2020, the members of CoC discussed the
liquidalion of Corporate Debtor along with other issues. In lhe same meeling, it
Was unanimously resolved lo liquidate the Corporate Deblor as no Resolution Plan
was received. A copy of lhe minutes of the 7™ meeling of CoC is atlached as
Annexure A-11 of lhe application. )t is further mentioned that a claim petition is
instiluled by Corporale Debtor under Arbitralion and Consideration Act againsl
Larsen and Turbo Limited lor the claim of Rs. 2,15,50,269 is pending, and if it is
,"1¢egded in favour of Corporate Debtor, il may add to (he value of Corporate Debilor
/ : .e;.nc\i can be lhe part of the Liquidalion Estate.
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7. Now, coming to the meril of the applicalion, beflore considering the prayer, we
would like to refer the Seclion 33(2) of IBC, and the same is reproduced below;-

"Seclion 33(2): Iniliation of liquidalion
(1),

{(2) Where the resolution professional, at any time during the
Corporale insolvency Resolution Process but before confirmation
of resolution plan, intimates the Adjudicating Authority of the
decision of the Committee of Creditors fapproved by not less than
sixty-six percent, of the voting share] to liquidate the corporate
deblor, the Adjudicating Authority shall pass a liquidation order as
referred lo in sub-clauses (i), (ii) and (iii) of clause (b) of sub-section

(1).
{Expianation. - For the purpose of this sub-section, it is hereby
declared that the Commitice of Creditors may take the decision to
fiquidate the corporale debtor, any time after its constitution under
sub-section (1) of Section 21 and before the confirmation of the
resolution plan, including at any time before the preparation of the
information memorandum.]
B. A bare perusai of the provisions shows that lhere are (hree
circumslances under which the liquidalion order can be passed by Ihe Adjudicating
Authorily.-
i.  Belore the expiry of the Insolency Resclution Process period;
il Maximum pericd permitted for completion of the Coarporate
Insclvency Resolution Process under Section 12 or the fast {rack
Corporate insolvency Resolution Process under Section 56 as the
case may be; and
iii.  If does nol receive a resolution plan under sub-section (6} of

Section 30.

9. in the present case, lhe Resolution Professional has published Form G

Iﬁaﬂt[ng the Expression of Interest (EQI) on 12.02.2020. However, pursuant lo the
- above publications, only one EOI was received and no Resolution plan has been

: 1 1]
. received. In the Seventh Meeting of COC held on 25.11.2020, lhe COC has
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decided to liquidale lhe Corporale Deblor by passing a Resolution in the aforesaid
meeling.

10, Ilmay be noled that the agenda for the appoinlment of Resolution
Professional as Liquidator has been discussed in the 7th CoC Meeting held on
25.11.2020 and voted by 36.63% in favour of it, The relevant provisions for the
appointment of the liquidator are mentioned in Section 34 and are reproduced
below:

Section 34-Appointmant of liquidator and fee to be paid.

(1) Where the Adjudicating Authority passes an order for liguidation of {he
corporate deblor under Section 33, the resolution professional
appointed for the corporate insolvency resolution process under
{Chapter-1t Afor for the pre-packaged insolvency resolution process
under Chapler H-A] shall, subject to submission of a written consent
by the resoiution professional to the Adjudicatory Authority in specified
form,] act as the liquidalor for the purposes of liquidation unless
replaced by the Adjudicating Authority under sub-section (4).

{4) The Adjudicating Authority shall by order replace the resolulion

professional, if—

{a) the resolulion plan submitied by the resolution professional under
seclion 30 was refected for failure to meet the requirements
mentioned in sub-section (2) of section 30; or

(b) the Board recommends the replacement of a resolution
professional to the Adjudicating Authority for reasons to be recorded
ifin writing; or]

“f{c) the resolution professional fails to submit written conseni under
subsection (1).]

11. It is observed that in the present case, the members of lhe CoC
have neilher proposed any other liquidalor 1o be appoinled nor recommended his
replacement. Mareover, the Resolulion Professional has given his writlen consent
in Form-AA to acl as a liquidator of (he Corporate Dablor, which is attached as

Annexure A-12 of the application.

; _-" _"".:-"_H
7 A The Law Research Associale of lhis Tribunal has checked the

h

o credentials of Mr Anil Arora, and there is nolhing adverse against him_ In view of
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the above, we appoint Mr Anil Arora Regislralion No, |IBBIIPA-G01/IP-

PO0729/2017-18/11224, email: ca.anil@gmail.com as the Liguidator.

13. it is averred that the COC in its 7th meeting held on 25.11.2020
has discussed lhe agenda of the liquidation fees al ltem No. 8 (v} regarding
approval of lees as per regulation 39D sub-regulalion (b) and {c) IBB! (Insclvency
Resolulion Process for Corporale Persons) Regulations, 2016 read with regulation
32 {e) and (f} of IBBI {Liquidation Process) Regulation, 2016. The said resolution
has been voted by 47.05% in favour and 22.95% againsl the agenda. In view of
the above, lhe liquidator's fee will be decided in accordance wilh Regulalion 4 of
Insolvency and Bankruplcy Board of India (Liquidalion Process) Regqulations,
2016.

14, Itis slated lhal the COC in its 7 meeling held on 25.11.2020 has
discussed lhe best eslimate of the liquidalion cost and liquid assets in consultation
with Resolulion Professional as required under regulation 39B of the IBE| (IRPCP)
Regulations, 2016. The said resolulion has been discussed and voted by 47 .05%
in favour in favour of the agenda. The Liguidalor is, therelore, direcled 1o take
necessary action under Regulation 2A of the Insolvency and Bankrupicy Board of
India (Liquidation Process) Regulalions, 2016 regarding contributions Lo
liquidalion cosls.

18. The CoC has nol discussed (he agenda of the sale aof the
corporale deblor as a going concern in any of the meelings. The Liquidalor has

been direcled lo first explore the prospecls ol sale of the corporate debtor as a

gmng- c@anm as per Regulalion 32 & 32A of the Insolvency and Bankruptcy Board

of !ndla IquLm:Iahon Process) Regulalions, 2016.
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In view of the salisfaction of the conditions provided under

2 Code, the Corporate Debtor i.e. Bony Paul Systems Private

Limited, is directed lo be liquidated in the manner as laid down in Chapter !l of

the Code,

17.

Accordingly, by exercising our power under Section 33(2) pass

the lollowing order:-

@)

(ii}

(iii)

(iv)

(v}

& Ma, 80272020
In
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The Corporate debtor is liquidated wilh immediale effect in the
manner provided under Chapter Il Par Il of Ihe IBC 2016;

Mr  Anil Arora bearing Registralion No. IBBINPA-001/1P-
PO0729/2017-18/11224, Mobile No. 9876110038, email:

ca.anil@gmail.com is hereby appointed as liquidalor;

Mr Anil Arora shall take over [he charge of Lhe entire records and
assets of the corporale and perform his duty, as required under
the Code and Regulaticns

The liquidator is directed to take custody and conlrol of the
8ssets, and property of the Corporate Debtor with immediate
effect and made a public announcemen! clearly staling tha! (he
Corporate Deblor is under Liquidalion in terms of Regulation 12
of the Insolvency and Bankruptey Board of India (Liguidation
Process) Regulations, 2016:

The liquidator is direcled (o continue pursuing the arbitration claim
initiated by the corporale deblor, which is pending before the
Arbilralor in terms of Section 33(3) of 18C, 2016 and Io furlher
allow lo continue the proceedings before the relevant Appellale

Authority,

ChdfHry 2018



(vi}

{wii)

{wiii)

(ix)
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The Provision ol Seclion 33 (8), (6) and {7) of lhe IBC, 2016 shall
have come inlo Jorce with immediale effect. The Order of
Moratorium passed under Seclion 14 of the Insclvency and
Bankruptcy Code, 20186 shall cease lo have its effecl, and a lresh
Moratorium under Section 33(5) of Ihe Insolvency and Bankruptcy
Code shall commence,

This Order shall be deemed to be a notice of discharge lo the
officers, employees and lhe workmen of the corporate debtor as
per Seclion 33(7) of the Insolvency and Bankruplcy Code, 2016;

The Liguidator shall submit a Preliminary Report o lhe
Adjudicaling Aulhority wilhin seventy-live (75} days from the
Liquidation commencemenl date as per Regulation 13 of the
Insolvency and Bankruptcy (Liquidalien Progess) Regulations,
2018;

The Liquidator shall file regular progress reporls as per
Regulalicn 15 of Lhe Insolvency and Bankruptcy (Liguidation
Process) Regulalions, 2016 every forlnighlly thereafter;

The Liquidalor shall lake necessary legal aclion {0 recover Lhe
Irade receivables and other credits such as loans and advances
rom the parties which are reflecled in the |ales! Balance Sheel of
lhe Corporale Deblor, if any. This direclion is hereby given in
concurrence of lhe jurisdiclion prescribed under Section 33{5) of
the Code.

On inilialion of lhe liguidation process but subject to Section 52 of

the Code, no suil or other legal proceeding shall be insliluled by

CF (18] Mo, 358/Chd/Hryr20 18
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or against the Corporale Dsblor save and excepl the liberty to the
Liquidalor to instilute suil or other legal proceedings on bahalf of
lhe Corporate Debtor with prior approval of this Adjudicaling
Aulhority, as provided in Section 33(5) of lhe Code read with ils
proviso.

(xii)  That all the powers of the Board of Directors, key managerial
personnel and the partners of the Corporate Deblor, as the case
maybe, shall cease lo have an efiecl and shall be vested in |he
liquidator;

(xiii} That the personnel of the Corporate Deblor shall extend all
assistance and cooperation 1o he Liguidator as may be required
by him in managing the affairs of the Corporate Deblor, and
provisions of Section 19 of the Code shall apply in relation lo the
voluntary liquidation process as lhey apply in relalion to liquidation
process with the subslilulion of references to the fiquidator for
references to the Inlerim Resolution Prolessional:

{xiv) The Regislry is directed 0 communicate a copy of the Order to
lhe Corporate Debtor immedialely;

(xv} A copy of this order be sent by the Regisiry to the Regisirar of
Companies (RoC), NCT of Delhi and Haryana for updating the
Master Data, After updating the Master Data, RoC shall send a

;«* compliance report to the Registrar, NCLT within a period of 30

days;
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(xvi} The Registry and Liguidator are directed tg communicate a copy
of this Order to the Insolvency and Bankruptcy Beard of India for
{heir record.

(xvii} The Liquidalor is al liberty lo sgek any directions, if need be, from
this Tribunal during the Liquidation Process.

18B. Thus, LA No. 902/2020 stands disposed of,

SH-13722 s Sd/- 13.7.22
(Subrata Kumar Dash) Ty 2\ (Harnam Singh Thakur}
Member {Technical) ) Member (Judiclal)

July 13, 2022
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