IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA

I.A. (IB) No. 1006/KB/2022
In
Company Petition (IB) No. 972/KB/2018

An application under Sections 43 and 66 of the Insolvency and
Bankruptcy Code, 2016

IN THE MATTER OF:
Bell Finvest (India) Limited.

... Financial Creditor.
Versus
Duckbill Drugs Private Limited (in Liquidation)
... Corporate Debtor.
And

IN THE MATTER OF:
CA Santanu Brahma, Liquidator of Duckbill Drugs Private Limited,

having Registration No.: IBBI/IPA-001/IP-P01482/2018-
2019/12251, Liquidator of Duckbill Drugs Private Limited.

... Liquidator/ Applicant.
Versus
1. Mr. Swapan Mukherjee
... Respondent No. 1.
And
2. Mr. Arjun Mukherjee, sole proprietor of Duckbill Pharma
... Respondent No. 2.
And
3. Mrs. Poulami Mukherjee
... Respondent No. 3.
And
4. M/s. Sanjeev Prakash Lal
... Respondent No. 4.

Date of Pronouncement: June 19, 2024.



IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA

I.A. (IB) No. 1006/KB/2022
In
C.P. (IB) No. 972/KB/2018

CORAM:
SMT. BIDISHA BANERJEE, HON’BLE MEMBER (JUDICIAL)
SHRI. D. ARVIND, HON’BLE MEMBER (TECHNICAL)

Appearance:

For Liquidator:
Mr. Shaunak Mitra, Adv.
Ms. Debaleena Ganguly, Adv

For R-1, R-2 in I.A. (IB)/1006(KB)2022 & CONT. A. (IBC)/5(KB)2023:
Mr. Ramesh Chandra Prusti, Adv.

Ms. Alisha Kar, Adv.

Ms. Mahuya Ghosh, Adv.

Ms. Sunita Kabi, Adv.

Mr. Sanjib Das, Adv.

For R-4 in I.A. (I.B.C)/1006(KB)2022:
Mr. Binay Kr. Upadhyay, Adv.

ORDER

Per D. Arvind, Member (Technical):

1. This is an application preferred by CA Santanu Brahma, the
Liquidator of Duckbill Drugs Pvt Ltd (hereinafter referred to as
“Applicant”/Liquidator”) against Mr. Swapan Mukherjee, Mr. Arun
Mukherjee, Mrs. Poulami Mukherjee and Mr. Sanjeev Prakash Lal
(hereinafter referred to as “Respondents 1, 2, 3 & 4 respectively”)
under Sections 43 and 66 of the Insolvency and Bankruptcy Code,
2016, for brevity “I&B Code”.
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Respondents Nos. 1, 2, and 3 are suspended members of the
Corporate Debtor's board of directors. Respondent No. 4 is a related
party carrying on proprietorship business in the names and style of

a) Profile Pharma and b) Profile Distributors.

The Application seeks the following reliefs:

a. Order be passed directing the Respondent No. 1 & 2 jointly
and/or severally to pay the following sums to the liquidation
estate of the Corporate Debtor.

i. Rs. 50,96,018/- as stated in Paragraph V (15)(I)(k) of the
application.

ii. Rs. 4,96,19,742/- as stated in Paragraph V(15)(IV) of the
application.

iii. Rs. 41,936/- as stated in Paragraph V(15)(V) of the

application.

b. Order be passed directing the Respondents No. 1, 2 & 3 jointly
and or severally to pay sums of Rs. 50,05,584/- and Rs.
39,81,973/- as a contribution to the liquidation estate as stated

in Paragraph (V)(15)(I)(q) of the application.

c. Order be passed directing the Respondent No. 1 & 2 to pay a sum
of Rs. 42,21,655/- to the liquidation estate of Corporate Debtor
as stated in Paragraph (V)(15)(Il) of the application.

d. Order be passed directing the Respondent 1, 2 & 4 jointly and /
or severally to pay a sum of Rs. 5,77,55,727 as contribution as

stated in Paragraph V(15)(I1) of the application.
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e. Order of injunction be passed restraining the Respondents from
dealing with, transferring or encumbering, any of the assets or

properties within disposal of this application.

f. Cost of the application be borne by the Respondents.

g. Such further orders or directions be passed as this Adjudicating
Authority may deem fit and proper.

Factual Matrix:

4. Duckbill Drugs Pvt Ltd, i.e the Corporate Debtor herein, was
admitted into the Corporate Insolvency Resolution Process (CIRP) in
terms of Order CP No. 972 /KB/2018 dated 17.12.2019, and one Mr.
Bhupendra Singh Narayan Singh Rajput was appointed as Interim

Resolution Professional in terms of the said order.

5. In the absence of any Resolution Applicant, upon resolution passed
by the Committee of Creditors of the Corporate Debtor in its meeting
dated 17.12.2020, an application was filed for liquidation of the

Corporate Debtor before this Tribunal.

6. On 13.04.2021, this Tribunal passed an order for liquidation of the
Corporate Debtor.

7. With the Resolution Professional's immense efforts and the
intervention of this tribunal, the suspended board ultimately
handed over the possession of factory premises to the Liquidator

only on 01.02.2022, nearly 25 months after commencement of CIRP
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and 10 months after this Adjudicating Authority passed the order of

liquidation.

8. Ultimately, the Corporate Debtor was sold as a going concern

through an E-Auction conducted by the Liquidator on 09.05.2022.

9. The Liquidator received a sale consideration of Rs. 500 Lacs on
11.05.2022, and on the same date, possession of the Corporate
Debtor's factory at Behala Industrial Estate, West Bengal, was

handed over to the successful bidder, Paul Brothers.

10. The Corporate Debtor's Stakeholders Consultation Committee has
authorised the Liquidator to pursue this Application filed under

Sections 43 and 66 of the I&B Code.
11. Allegations levelled by the Liquidator:

11.1 Misconduct on the part of the suspended board in the
course of CIRP.

11.1.1. The operations of the Corporate Debtor were under the

control of erstwhile management.

a) Throughout the CIRP and liquidation proceedings, it is
alleged that the Corporate Debtor's operations were under
the control of the previous management. It is further alleged
that the erstwhile management refused to hand over the
factory and office premises to the Resolution Professional and
the Liquidator. Additionally, they failed to cooperate in

providing necessary documents on time, leading to an
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application being filed under Section 19(2) of the IBC Code.
After numerous hearings and directions from the tribunal,
the Liquidator finally gained possession and control of the
premises only on 12th February 2022, while CIRP began on
17th December 2019, and the liquidation commenced on 13t

April 2021.

b) Only upon the directions of the Adjudicating Authority
pursuant to applications made under Section 19(2) of the
I&B Code, the Liquidator was able to obtain most, if not all,
of the documents around Feb 2022.

c) In light of the above facts and circumstances, the learned
counsel for the Liquidator submits that this is a fit case for
invoking Section 70 of IBC, which deals with punishment for

misconduct in the course of CIRP.

11.2 Falsification of Accounts.
a) There were significant discrepancies between management's
Tally software-based accounts for the period 2017-18 to 2021
and the corporate debtor's audited financials for the same

period.

b) When the Liquidator approached the statutory auditor MGSK
& Associates, they discovered that the trial balance provided
by the suspended board to the applicant was significantly
different from the trial balance and balance sheet that the

statutory auditors had audited for the same period.
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c) After receiving such clarification from the statutory auditor,
the Liquidator has forwarded to Respondents 1 and 2, but no

reply was received.

d) The audited trial balance shows that the current account of
suspended board members Mr Arjun Mukherjee and Mr
Swapan Mukherjee has a balance of Rs. 49,34,311.74, due to
the Corporate Debtor whereas the trial balance provided by
the suspended board indicates a balance of NIL for the same
account and period. This allegation is presented in the form of

a table reproduced below:

| As per purpnrle?:]l ;
As per Audited Trial Balance for
Ledger Account Trial Balance for FY 2019-20
FY 2019-2020 provided by R1 and
, (in Rs.) R2 on 10.2.2022
. {in Rs.)
Mr. Arjun N -
Mukherjee Current 18,45,745.24 NIL
Afe |
Mr. Swapan —
Mukherjee Current 30,88,566.50 NIL
{A/C i
TOTAL: | 493431174 NIL |

e) The Ld. Counsel for the Liquidator asserts that the receivable
from the suspended board, as indicated in the audited

financials, is recoverable. However, such dues were allegedly
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fraudulently deleted from the accounts maintained in Tally by
the Respondent. Furthermore, accounting entries were
purportedly made during the CIRP period, to perpetuate fraud
on the corporate debtor, at a time when the suspended board
was expected to have mno control over the operations of

business and books of accounts of the Corporate Debtor.

f) Thus, it is the case of the Liquidator that a total of Rs.
49,34,311 should be recovered from the suspended board.
This amount includes Mr. Arun Mukherjee's liability of Rs.
18,45,745 to the liquidation estate and Mr. Swapan
Mukherjee's liability of Rs. 30,88,566/-.

11.3 Mishandling of cash resulting in loss to the company.

a) According to the records provided by the suspended board, the
initial balance as of 01.04.2020 was Rs. 86,29,583. They
conducted cash transactions and ultimately deposited Rs.
1,99,125, resulting in a purported final balance after

accounting for all the cash transactions.

b) If the opening balance as of 01.04.2020, as provided by the
suspended board as per the tally software is taken into
consideration, then the net payable by them is the sum of Rs.
144.29 lacs after including the cash withdrawal from ICICI
bank to the tune of Rs. 51.99 lacs.

c) However, they deposited only 1.99 lacs, claiming that cash

payments had been made to Mr. Ram Avtar Mascara for
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business purposes. Later, they denied making any payment to
Ram Avtar Maskara in cash and claimed that the said entry in

the books of accounts was due to errors committed.

Further, the suspended board claimed that the actual opening
balance was Rs. 96,874/— and not Rs. 86,29,583/— as

mentioned in the books provided by them.

The Liquidator, having noted the closing balance in the
audited financials as of 01.04.2020 to be Rs. 96,874/-,
admitted the claim of the suspended board, recast the cash
that should have been available and deposited it into the

liquidation account.

The said re-casted cash in hand as of 2021-22 is reproduced

in the form of table below:
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d. On scrutinizing the ledger account named ‘Cash Book,’ 4 (four) accounting
entries were identified aggregating to INR 1,30,00,000/- (Indian Rupees One
Crore and Thirty Lacs Only) which represented ‘CASH PAYMENTS' made to ‘Mr.
RmAvaara.'Theoowofmeaocmmgenmesismlmdas
Annexure - 0 (Pages 363-366) and is detailed hereunder for sake of brevity -

m el den":’m A P— m of
2.04200 Payment #53 w 10,00,000 36
BOIW | pamersyy | M b 50,00,000 364
BN | Pamentosny | PomMa 50,00,000 %5
122000 | Payment #1107 m 20,00,000 236

Total 1,30,00,000

KOLKATA
LA. (IB) No. 1006/KB/2022
C.P. (IB) No. 072/KB/2018

Cash-in-Hand Ledger Accounts {In IN® Lacs)
| o | 11 | 0 |

Raay e | ue o.n 8.0

M4, Inflown

R e | 1.t .99

Les Outfiows

e el (0 (1.60 (6.30
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T W CIUIGatOr] 15 8 TONOWS -
. (In INR Lacs)|  (in INR)
Opening Balance as on
01.04, Considered as per Audited
Y 0.97 96,874 | Financial Szmp:m for the
- year ended 31.03,2020
Add: Inflows
* Withdrawal from ICicI
GuratBancy T | sto | stseae |# een aftfmm Current
il Expenses fncurred by CD
g without consent of RP and
approval from CoC
* Amount paid to Mr.
, AmrM:ma N (D admitted that the entries

| Were wrongly posted

.....

Less: t deposited by (D
in Liguidation designated A/c

g) In view of the above, he submits that Rs. 50,96,080 should be
recovered from the suspended board on account of illegal
withholding of balance cash, as per the re-casted cash in hand

account, as per the table mentioned above.

11.4 Transactions with related parties:
a) The Ld. counsel for Liquidator submits that it is evident from

the audited financials for the financial year 2019-20 of the
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Corporate Debtor, receivables from related parties are as per

the table below:

Facts:

a. As evident from the'Audited Balance Sheet for the FY 2019-20 of the Corporate
Debtor the receivables from related parties are as follows -
i) Receivable from Swapan Mukherjee
i) Receivable from Arjun Mukherjee
iii) Receivable from Poulumi Mukherjee :INR 21,242
iv) ngsgfra‘l:le from Duckbill Pharma : INR 50’000
Total Receigili‘é from Related Parties as on 31,03,2020 ; INR 36;6§"'§54

i et v . s

: INR  30,88,567
: INR 18,45,745

e ey

| N Y}

b) Recoverable from Swapan Mukherjee and Arjun Mukherjee
has already been dealt with in Para 11.2 (f) of this order; the
counsel for Liquidator submits that the receivables from
Poulami Mukherjee and Duckbill Pharma to the tune of Rs.

71,242 will have to be recovered.

c) He further submits that during CIRP and liquidation period
from 01.04.2020 to 12.02.2022, an amount aggregating to Rs.
39,81,973/- was transferred to the bank account of the
related parties, from the current account of the Corporate
Debtor with the ICICI Bank, Gariahat Branch, as detailed

hereunder:
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) :;Amount' transferred to the Bank Account of Mr, Swapan | —
- ;f*fkﬂfflee_g_(grit*whﬂe Promoter / Director of CD) !:'NR 10,29,320 |

i) Amount. transferred to the BankXc‘co_u-r;t— °fM'Arjun‘sL““" -
_ Mukherjee (erstwhile Promoter / Director of ) 1 INR9,01,369

' R trtetets s sttt oty

i)

\
!

amount tansferred to the Bank Accout of bes, T
oulami Mukherjee (erstwhile Shareholder and wife of | g

| |
Mr. A'j“"Mthefjee. erstwhile Director of CD) | N
i) Amount transferred to the Bank Account of s, | |
Duckbl!l Pharma (Associate concern of CD where the " INR 1,70.000
erstwhllg P_romoters of CD are the Owners) i W0,
Total Amount transferred to ‘R v et
| elated Parties’ during CIRP |
and Uqu'datloq Proceedings A 39,831,973

d) The entire amount transferred between 01.04.2020 and
12.02.2022 during CIRP/liquidation proceedings will have to
be recovered, and consequently, the Liquidator pleads

recovery of 39,81,973/—in terms of Section 43 of the Code.

11.5 Sale of goods to Duck Bill Pharma (Associate Concern):
a) During the pendency of liquidation proceedings, erstwhile
directors transferred goods amounting to Rs. 42,21,625 to
M/s. Duck Bill Pharma which is an associate firm where the

directors of the Corporate Debtor are beneficial owners.

b) Details of such transfer that took place during the liquidation

period are given in the form of a table below:
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Invoice No, and Date Sale Involice raised to Tota! Invoice
. — Amt (INR)
D/GST-0262/21-22 dd. 24.01,2022 | Ouckbill Pharma 20,96,038
GST No, 19ALOPM9680K122
D/GST-0263/21-22 dd. 28.01.2022 Baruipur Station Road (West), 7,31,919
Kanchanalaya, 24 Parganas (South)
£/GST-02M/21-22 dtd. 29.01.2022 PO & PS: Baruipur, Kolkata 700144 13,93,698
D o W PR~ S 1 e o Tk T
Tota Sl e DU Bty o : '

c)

During the liquidation period, the Corporate Debtor arbitrarily
sold /transferred the residual quantity of goods before handing

over the factory's possession to the Liquidator.

d) Thus, the entire invoice amount totalling to Rs. 42,21,625/-

is a transaction of fraudulent trading liable to be recovered. In
fact, the suspended board, vide its e-mail dated 23.02.2022
has admitted the sale of goods but has tried to justify non-
receipt of the sale proceeds by the Corporate Debtor on the
ground that they have utilised it against several payments on
account of payment of GST, ESIC, Provident Fund,

Professional Tax, Electric Charges and consultancy expenses.

The learned counsel submits that the Corporate Debtor has
contravened Section 14(1)(b) of the I&B Code. The transferred
assets to related parties will have to be recovered, and
appropriate steps will have to be taken to invoke Section 74(1)

of the I&B Code.
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11.6 Receivable from Profile Group- Profile Pharma and
Distributors:

a)

b)

Profile Pharma and Profile Distributors are major customers
of the Corporate Debtor. These entities are owned by one Mr.

Sanjeev Prakash Lal.

Nearly 85 to 90% of the Corporate Debtor’s turnover comes
from these two entities. These two entities were making
payments to Corporate Debtor through banking channels till
June 2021. Thereafter, the payment mode was converted into
cash, and it was directly paid to the suspended board, by these
two entities. As per the books of accounts of the Corporate
Debtor a sum of Rs. 5,77,25,727/- was receivable as on
31.03.2021 against the sales made to Profile Pharma and
Profile Distributors by Corporate Debtor.

When the Liquidator sent an e-mail on 10.03.2022 to Mr.
Sanjeev Prakash Lal to pay the sum due to the Corporate
Debtor to the tune of Rs. 5,77,25,727 /- he sent a statement
wherein he has unilaterally set off certain amounts by passing
accounting entries. Details of which are given in the form of a

table below:
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(Amounts in INR)
Prolife Prolife
L Pharma Distributor Total
Cash Paid to ‘Welfare Committee of
Duckbill Drugs Pvt. Ltd. (WCDDPL) during 27,10,000 33,00,000 60,10,000
the period 01.04.2021 to 08.04,2022
Bank Transfer to HDFC Bank Account
without any Payee's details 7,50,000 ¢ T
Debit Note bearing no. 22 dtd,
14.01,2022 without GST details ' LSGIAE | Sapap
Good Return under Debit Note. bearing
no. DN No. PR-01/21-22; DN No. PR-
02/21-22; DN No. PR-03/21-22 and DN B 38,83,283 38,83,283
No. PR-04/21-22, without any GST
details
Sales Commission for FY 2017-18; FY 18- 2,83,34,368
19; FY 19-20; FY 20-21 booked on 61.30,192 +
01,03.2022 (pertains to perfod prior to . 00 | 233468
13.04.2021 {.e, Liquidation 70,74,195 +
commencement date) 83,96,481)
Additional interest cost on the above E 5,42,064 5,42,064
Sales Commission ‘
Sales Commission for FY 2021-22 booked
on 01,03,2022 (pertains to period after - 67,42,545 67,42,545
commencement of Liquidation)
| ToTaL 4,74,75,007

d) The aforementioned Mr. Sanjeev Prakash Lal also stated in

response that the Profile Group was authorized to make cash

payments against the Corporate Debtor's obligations to a

separate entity known as the welfare committee of Duckbills

Pvt Ltd. For adjusting sales commission, he has no GST-

compatible invoice to the extent of Rs. 3.56 Cr but claims that

he has an agreement with the Corporate Debtor to that effect,

Page 16 of 84




IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA

I.A. (IB) No. 1006/KB/2022
In
C.P. (IB) No. 972/KB/2018

e) Liquidator claims that upon repeated correspondence, it came
out that accounting entries made by Sanjeev Prakash Lal are

an afterthought to the Liquidator’s email dated 10.03.2022.

f) Thus, the learned counsel submits that Rs. 4,74,75,007/-
adjusted wunilaterally by the Profile Group after the
commencement of CIRP of the Corporate Debtor against the
payable to the Corporate Debtor, is covered by Section 66 of
IBC and recoverable as fraudulent diversions/adjustments

against the payables to Corporate Debtor.

11.7 Receivables from other parties:

a) Liquidator further submits that with reference to receivables
from other parties, the same modus operandi has been
followed, resulting in unauthorized diversion/adjustment of
sums due to the Corporate Debtor, and the same is

reproduced in the form of a table.
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st | Ao, T
No, Mame of . P
o wa | SIOMQMM
Suwmm, S1.30,644 |4 s, Athirbed e
w."s ' Mmmzﬂm. mwi
.Q"m : 13.04.2002
20, e | “o:"‘“‘"“"l, ’mm."’i
o |
'« On the l
! CONMTAY, M/s. Ashrbag |
I ‘ MM.MW&,& '
| Wa0M  Dasguota  (Exap of oy, |
‘ | %Mhmmmwwd'
Mm«mmmm
lmwmotlm l.xﬁwmyu.
| l:unmummlmo'mz
*0n request from u
f | Ashirbad  submitred :a“mw. e
] { Mmmm.m
' mdmuruhmaunun,
. mndmnwm
l dlong with Supporting dmm
) ‘ themhulmm-u
Tim e (Pages 521.30),
. Enterpr 94415 | o Mis. B G Erearns o=
mm; ::‘um:mnmm‘
| b |
; received by the latter 20, !
m’ ;um‘; « s, 1 G Bt g -
nas, | 5 no such outstanding payable 1o
Duckbill Orugs Pt 14, rather
Jharkhang mnlamuofmndMIMI
15 receivable by them, Stw.mu‘
iMngMSum.
mer etC  were alwo
tted o substantiate  the
suwnmndebysctmma l
.mmummmm
along with upparting  documents s
enclosed herewith 35 Annexure - AR
(pages 561-604).
Ghosh & Associates
Chastered Ao Hanty m = l
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3 :-:‘Nm LMTIIN «(D In s emat ded. 22.03.2022
Ot "tmm (siready enclosed as Anmewure P, page
"')ﬁmu " ‘!070 itated that the Ledger Account
Folkata Sundry o-:e:.“cwm Bengal) A/ 4

represerae AMout recetval
Mmymm“ L42.00,247  trom Mis Paut Brothers in mﬂ;
the outstanding recetvable At
ledger /s "Pad  Brothers (Soper

Stockist)*

* N5, Paut Brothers made written

1,

H
Ik
i
H

;

| Dutinegs
Under from

*0sh £ Auccmates

Fleeteres & utants
P TN e
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B Nnal amount of INR 77, 144/-
recetvable by Shree Marayand Phams
has also deen recetved. Thus thers 45
RO recetvabie or payable from the CD.
* Shree  Marayand  Pharma  provided
Supperting  documentary evidence n
WPpOrt of their representation under
cover of an Affidavit.
| * The copy of such representation made
slong with supporting documents is
| enclosed herewith as Amnexure - AE
e | SO B e
¢ .| Purbanchal Drups ""‘v‘”tuﬂhw recetved a letter ad. |
Hospital Complex, | | DOLIN from Mis. Purbanchal
G.M.CH. Complex, | Drugs, on 29.04.2022.
M'u | # As per representation made In the sitd
Gonstall. A [ letter, M/s. Purcanchal Drugs denied
71002 y any business relationsdip with the CD
and thereby refuted the claim of any
amount by the Liquidstor of the CO.
* The copy of such representation made
along with supporting documents i
g | ‘ enclosed herewith as Amnexure - AF
| | (page 638-640)

7 fmm | 133462]00 1 ns emt qo, 23.00200

|

]

pm——

' page stated that the

| Sundry Debtors | 11,89,485 m“nof “Sundry Debtors mm';

[(omn)m 2 :fc'w&mmm)ue
| represented by the amount

|am£-mmel recefvable from M/s.  Candida

(Assam) | Enterprze.

/;/:;Wmmf » Liguidator sent a communication

e, e o T

I n.m consignment no. EW228459425IN which

Assam 781 was also delivered to the address [as

' provided By CD) on 13.04.2022,
] However, there has been no response

| ! from M/s. Candida Enterprise,
‘ l-ﬁnh«. R s cbserved that such
l ' recetvable s appesring in the Audited
: Trisl Balance for the ymar ended
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b) Thus, the Liquidator claims that the Corporate Debtor has
been involved in siphoning of funds from the business of the
Corporate Debtor, which is prejudicial to interest of creditors
and therefore argues that a sum of Rs. 4,96,19,742/- have
been defrauded and consequently the same would fall within

the ambit of provision of Section 66 of IBC and recoverable.

11.8 Assets in possession of the next promoter:
a) Learned Counsel further submitted that the promoter failed to
hand over two cars owned by Corporate Debtor. Upon
persuasion and demand, the promoters handed over one car,

but they have not released the other car to date.

b) Thus, a sum of Rs. 41,936 attributable to the depreciated
value of the car in possession of the suspended board will have

to be recovered and made good to the liquidation estate.

11.9 In view of above submissions, the total sum due and recoverable in

terms of avoidance transactions is Rs. 12,56,92,635/- as per

details mentioned in the relief sought.

12. Learned counsel for the Respondents:

12.1. The learned counsel for the Respondents submits that the
application is barred by limitation, the principles of res-
adjudicata, and res sub-judice. He submits that the instant

application is not maintainable on facts and law.

12.2. He submits that the Liquidator has filed this instant application

based on presumptions and assumptions, relying on the report of
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the transaction auditor, who has not properly reviewed the

corporate debtor's books of accounts.

He submits that the suspended board has provided several
documents to the applicant through e-mails, which have not been

considered.

He further submits that the valuation of the Corporate Debtor
during liquidation has been done in the most unreasonable
manner and has been undervalued on the basis that sundry
debtor data provided by the suspended board of directors are fake

and baseless.

The Ld. Counsel further submits that the Liquidator, in collusion
with the successful buyer M/s. Paul Brothers, sold the Corporate
Debtor as a going concern at an undervalued price for reasons

best known to them.

He further submits that no steps have been taken to recover dues
from M/s. Paul Brothers and Ashirwad traders, from whom the
Corporate Debtor is likely to get 1.31 Cr, and no steps have been

taken to realise a sum of Rs. 69.6 lacs from Vedanth Marketing.

Learned counsel submits that the I&B Code casts upon the
Liquidator to personally examine the documents to arrive at a
conclusion about whether PUFE transactions were carried out or
not, and he cannot, based on the transaction auditors report, file
this application. On this ground alone, it is submitted that this

application is not maintainable.
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The learned counsel submits that due to the ill health of
Respondent No. 1 and Respondent No. 2 was busy looking after
their maternal uncle, Mr. Arunava Dutta, who was a bachelor and
was staying with Respondents 1 & 2, they made an MoU on
1.4.2019 with the employees of the Corporate Debtor to run the
day-to-day operations of the Corporate Debtor. He submits that,
for this purpose the employees had formed an entity in the name
and style of “Welfare committee of Duckbill Drugs Pvt Ltd” (herein

after referred as “Welfare committee”)

He submits that the welfare committee of Duckbill Drugs Pvt Ltd
was looking after the accounts and day-to-day operations of the
Corporate Debtor from 01.04.2019, and Respondent No. 1 & 2 are
in no way connected with the maintenance of the books from that

day onwards.

The learned counsel further submits that Respondent No.1, for a
very long time, was suffering from dementia and therefore
entrusted the management of the Corporate Debtor to the welfare
committee of the Corporate Debtor for the mere survival of the
same and to the benefit of the family members of the employees

/welfare committee.

Hence, Respondents nos. 1 and 2 were unable to continue
managing the company's affairs, and they were constrained to give
digital signatures and blank cheques to the welfare committee so
that company affairs could be carried on smoothly and worker’s

salaries paid regularly.
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Learned Counsel submits that Respondent Nos. 1 & 2 later
learned that the welfare committee, taking advantage of the trust
imposed on them by Respondent Nos. 1 & 2, thoroughly

mismanaged the company.

This mismanagement and non-cooperation on the part of the
Welfare Committee led to the company going into liquidation, as
ordered by this bench on 13.04.2021, with Mr. Bhupinder Singh
Narayan Singh Rajput appointed as the Liquidator.

Thereafter the Liquidator, in collusion with the Paul brothers
(Successful Resolution Applicant) sold the Corporate Debtor as a

going concern, grossly undervalued to the successful bidder.

Learned Counsel further submits that the Resolution Professional
visited the factory premises on 18.01.2020 at 3 P.m. along with a
team of advocates to take a physical position without showing any
court order. Obviously, the welfare committee denied access and
permission and also made a complaint before the police

authorities in this regard.

Thereafter, in view of the lockdown and other restrictions imposed
by the Covid pandemic, handover proceedings could not take

place.

He relied on a police complaint dated 20.01.2020, which has been

annexed as Annexure E in the reply.

He further submits that Respondents 1 and 2 are in no way

responsible for non-cooperation. The company's welfare
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committee defaulted, wilfully and contentiously violated the order
passed by NCLT preventing the IRP from taking over the factory's

possession.

The learned counsel further contends that the welfare committee
controlled the company's operations by utilizing the digital
signatures of Respondents Nos. 1 and 2. He also denied that
Respondent No 2, using Duck Bill Pharma's instrumentality,

indulged in any fraudulent and clandestine transactions.

Ld. Counsel also denies that the Respondents are required to
make any contribution to the liquidation estate of the Corporate
Debtor as they did not get involved in alleged fraudulent or

preference transactions.

He also submitted that the Corporate Debtor made several
attempts to take possession of the plant, machinery, and other
records, but the members of the Corporate Debtor's welfare
committee restrained them and the Liquidator from taking

physical possession of the assets.

He submits that if there are irregularities, they cannot be
attributable to Respondents No. 1 and 2 in as much as they are
attributable to the welfare committee, which took over the running

of company's affairs on 01.04.2019.

The welfare committee illegally transferred the company's
registered office by using Respondents Nos. 1 & 2's Digital
Signature Certificate (“DSC”), and therefore, no mala fide can be

attributed to Respondents Nos. 1 & 2.
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Learned Counsel also further states that money transferred to the
personal account of Respondent No. 1 & 2 by the Corporate
Debtor has been made without the knowledge of Respondent No.
1 & 2.

The Ld. Counsel submits that the data provided by Duck Bills'
welfare committee to the Resolution Professional and
transactional auditor is inaccurate. He further states that most of

the allegations are not corroborated by any other evidence.

Ld. Counsel submits that the report issued by the transactional
auditor does not give the true picture of the alleged irregularities
mentioned in the report, and in any event, the same is not
attributable to Respondents No. 1 & 2 in as much as it is actually
attributable to the welfare committee that was running the

company when the company went into CIRP.

Thus, he submits that the Resolution Professional has not made
a case to recover such huge sums on account of avoidance
transactions, and therefore, this application is liable to be

dismissed.

13. In counter as a rejoinder by the Applicant:

13.1.

The Ld. Counsel for the Applicant asserts that Respondents No. 2
& 3 are seeking to wrongly disassociate themselves from the
Corporate Debtor. According to the latest shareholders' list
submitted with the annual returns, Respondent No. 3 is identified

as a shareholder, and there exist no records to indicate that
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Respondent No. 3 ceased to be a shareholder thereafter, despite

their claims of relinquishing day-to-day operations.

Ld. Counsel submits that Respondent number 3, daughter-in-law
of Respondent No. 1 and wife of Respondent No. 2, is intrinsically
connected with the Corporate Debtor apart from admittedly
drawing a salary for several years. She is also a beneficiary of all
the fraudulent transactions, and therefore, her reply has to be

outrightly rejected.

Ld. Counsel submits that the Respondents have invented an
absurd story as an afterthought by saying that control of the
Corporate Debtor had been handed over to the so-called welfare
committee, and the Respondents thereafter have proceeded to

blame the welfare committee for any and all misdeeds.

Learned counsel submits that directors cannot, under any

circumstances, abdicate from their duties and obligations.

He denies that the application is not maintainable or barred by

limitation or res-judicate as stated in the reply.

He further submits that the Application has been filed after
forming an opinion and determination after considering all
relevant facts and materials and not merely based on the
transaction audit report, as alleged. He further states that the
allegations regarding purported undervaluation are absurd and
without any merits, as valuation has been done by two registered
valuers registered with IBBI. It is relevantly pointed out that an

application IA No. 412 of 2022 filed to challenge the valuation of
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the corporate debtor was squarely rejected by this tribunal by an

order dated 09.05.2022.

Regarding the allegations of purported dues from Paul Brothers
and Ashirwad Traders, he submits that the Resolution
Professional has contacted the debtors, and the debtors have
given justification that no amount is payable by them. Such
representations are supported by documentary evidence,
including the signed confirmation of Respondent No. 1. In some
cases, debtors are not contactable / traceable and hence the
allegation that steps have not been taken to recover Corporate

Debtors' dues is absolutely wrong and false.

Learned counsel also alleged that no promoter would hand over
the company to employees or to the so-called welfare committee
to run without controlling/directing the management, and
therefore, the question of passing on the blame to the welfare
committee is out of the question. Even assuming that control of
business has been handed over to the welfare committee, that is
an internal arrangement, and the directors of the company cannot

take shelter under such internal arrangements.

Learned counsel further submits that Respondent no. 2 handed
over the possession of assets and management control of the
factory only on 12.02.2022, which is nearly 305 days after the
commencement of liquidation proceedings (i.e., 13.04.2021) and

1168 days after commencement of CIRP (i.e., 17.12.2019).
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Furthermore, on examination of records, the Resolution
Professional found that most of the transactions in the corporate
debtor's current account with ICICI Bank were conducted
electronically through NEFT or IMPS, and cheques were used very

rarely.

Thus, the narrative about the alleged misuse of signed blank
cheques by the welfare committee is a deliberate attempt to

deceive the tribunal and shift blame on unrelated party.

He further submits that there is no justification or counter to the
allegations made by the Liquidator directly, but instead denied
without any support or the wrongdoings were shifted to the

welfare committee.

Thus, this application merits consideration, and an appropriate
order should be passed to recover the sums stated in the

application.

14. Analysis and findings:

14.1.

14.2.

The principal defence of the Respondents herein is that the
Corporate Debtor has been run by welfare committee of employees
from the 1st April, 2019, and they are not responsible for conduct
or misconduct, if any, in running the affairs of the Corporate

Debtor, post the execution of the said MoU dated1.04.2019.

The Respondent has relied on an insufficiently stamped
unregistered memorandum of understanding made between Mr.

Arun Mukherjee, one of the directors of the Corporate Debtor (son
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of Mr. Swapan Mukherjee), and the welfare committee of Duck Bill

Drugs Pvt Ltd.

The welfare committee of Duck Bill Drugs Pvt Ltd purportedly
have been formed as an entity by the employees of Corporate

Debtor.

As per this document (MoU), the welfare committee will have to
carry on and maintain the Corporate Debtor's day-to-day

business activities and manage all statutory compliances.

Mr Arjun Mukherjee, the suspended Director has agreed in the
MoU that if the welfare committee faces any difficulties, he will
always stand beside them relating to all the activities of the

Corporate Debtor as and when required.

It has been agreed in the MoU that Mr. Arjun Mukherjee will sign
all the documents relating to the company's business, including
balance sheets and bank cheques, for the welfare committee to

run the day-to-day affairs of the Corporate Debtor.

Since this MOU forms the foundation of the Respondents' reply to
the Liquidator's allegations in this application, we feel it

appropriate to reproduce it for convenience.
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hereinafter calleci the Party of the FIRST PART.

A M

(@]

THE %‘%EL{EZFA&E COMMITTEE OF DUCKBILL DRUGS PVT
LTD having their office at D/660, LAKE GARDENS KOLKATA
700045 hereinafter called and referred to as the Party of
the SECOND PART.

WHEREAS Duckbill Drugs Private Limited a manufacturing
Units (Metals & Chemicals and Products thereof) and also
engaged in sales and marketing of their products

throughout eastern region of India.

AND WHEREAS in terms of the law one of the Directors
has approached to the Well fare Committee for looking
after the Company’s Day-to-day’s activities due to the fact

that the said director is not getting time to loock after
everything due to his father’s serious illness who is too one

of the directors of this particular company.

WX
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AND WHEREAS in terms of the law there was anAGH=Aas
been made dated 10/04/2019 related to this particular
subject made by one the Director and THE SECOND PART
alsc interested to take the responsibility for running the

C , 7
Company’s day-to-day activities.

o
S
<.N§
/\g; DUTIES, RIGHTS, LIABILITIES AND OBLIGATIONS OF
- w — —
:K.;g THE PARTIES TO THIS MEMORANDUM OF
Im \ —_
-t~ UNDERSTANDING (MoU): -
wl o

1. That the parties to this instrument have agreed that
the Party of the SECOND PART will maintain ali the

y

I Al

responsibility for running the day-to-day Business
activities as requested by the FIRST PART.

2.The Party of the FIRST PART shall give all the
responsibilities to The SECOND PART regarding
Provident Fund, ESIC, Professional Tax, GST, Rent and

TT
}

others statutory payment along with all legal payment
~gf within the stipulated time on each and every -month.

WX
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sales activities along with purchase and 0ayr"lent

related to production for each and every month.

4.The party of the SECOND PART will maintain
regarding disbursement of salary and other expenses
related to sales employees, factory warkers, office
staff and others on monthly basis in stipulated time.

5. The party of FIRST PART gave his word that if the
SECOND PART faces any difficulties, then the FIRST

W
SVAYANENINA

PART will always stand beside them related to

Q. o
7 \'-_\ . purchase of Raw Materials or facing any difficulties
=] 5
g)?_o during maintaining the day-to-day function activities
< of the company if reguire over telephonic
i7: conversation.
=
S-; 6. The party of FIRST PART also reguested the
(k
< SECOND PART to provide some medical expenses
=I5
i regarding the treatment of another Director (father of
~ FIRST PART) on day-to-day basis if require.
& 3>
-5 e
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Party oft;EERST PART also agree
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documents if require related to any documents such
as. Balance Sheet and also Bank Chegue for
maintaining  daily  activities for running the
Ogrganization.

J‘/“/

zﬁ

N W’ITN ESS W‘HERF%F the parties have executed these
'»resems_\JDnHths"t’r\e 4§b—day of April, Two Thousand and
NineteentH (gq/04/304+9)-¢ i
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14.8. It is relevant to note that an application under Section 7 of IBC was
filed by the Financial Creditor to initiate CIRP of the Corporate Debtor
on 28.05.2018. The CIRP commenced on 17.12.2019 pursuant to our
Order dated 17.12.2019 in CP No. 972/KB/2018.

14.9. In between the date of application under Section 7 of IBC and the
Order passed by us for initiating CIRP of the Corporate Debtor, the
MoU has been purportedly executed on 11.04.2019, between the
Director of the Corporate Debtor and the “welfare committee”.
Therefore, knowing very well that Corporate Debtor will be put into
Corporate Insolvency Resolution Process, the Directors has executed
the MoU. They are aware that upon commencement of CIRP, they are
required to extend full cooperation to the Interim/Resolution

Professional in terms of Section 17(3) and Section 19 of IBC.

14.10. In fact, even after filing Section 19(2) application by the
applicant, only after several rounds of hearing, even the control and
possession of the Corporate Debtor was handed over effectively on

12.2.2022, leave alone the books of account and relevant documents.

14.11. Respondents have not placed anything on record to suggest that
Mr. Arun Mukherjee the suspended Director has been duly
authorised by the board to take such an important decision of
handing over the day to day running of Corporate Debtor to the

“welfare committee” of employees.
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Even assuming that the MoU has been executed validly the
directors of the company remain responsible for the conduct and
affairs of the business of Corporate Debtor. Even as per the MoU,
the suspended director retains the responsibility and power of
signing all the important documents relating to the company,
including bank cheques and therefore, any claim that the blank
cheques have been misused by the welfare committee cannot be
accepted. A simple communication to the Bank, not to honour the
cheques issued would have prevented the welfare committee to
misuse any cheques as claimed by the Respondents. In the same
manner, alleged fraudulent transactions said to have been
committed by the welfare committee cannot be totally fastened on
the welfare committee, even assuming that it is the welfare
committee that is responsible for fraudulent transactions and
wrongful trading. This is because a Corporate Debtor is run and
controlled by directors, who can delegate some or all of their
functions to senior management employees to run the company.
In the same manner, instead of delegating to individuals, the
Respondents have claimed that they have delegated the running
of the day-to-day affairs of the company to a group of employees
who have formed a Pvt ltd company in the style and name of the
welfare committee of Drug Bills Drugs Pvt Ltd. But such
delegation would not take have the responsibilities and duties of

the directors of the Corporate Debtor.

Therefore, the Respondent's defence that they are not responsible
for fraudulent activities carried out by the welfare committee is

unsustainable and consequently rejected.
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The second biggest allegation is that the Corporate Debtor
retained the control and possession of the Corporate Debtor even

after the commencement of CIRPon 17.12.2019 to till 11-2-2022.

It is evident from records placed by the Corporate Debtor that the
premises of the Corporate Debtor and its control were handed over
to the Liquidator only on 12.02.2022, which is 305 days after the
commencement of liquidation and 780 days after the
commencement of CIRP. The defence taken by the Respondents
for the inordinate delay to comply with this very basic and
fundamental requirement in law is that they were unable to get
back the management of day-to-day affairs of the company from
welfare committee and they had initiated legal action in this

regard against them.

As per Section 17 of the I&B Code, the management of the
Corporate Debtor's affairs rests with the Interim Resolution
Professional from the date of his appointment. From that date, the
board of directors shall stand suspended, and all their powers

shall be exercised only by the Interim Resolution Professional.

As per Section 17, the corporate debtor's officers and managers
shall report to the Interim Resolution Professional and provide
access to all corporate debtor records and documents as the latter

may require from time to time.

The Interim Resolution Professional is vested with the
management of the Corporate Debtor and acts and executes all

deeds, receipts, and documents in the Corporate Debtor's name.
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He is entitled to make decisions as he may deem fit, subject to

restriction (IBBI) during the course of CIRP/Liquidation.

As per Section 18 of the Code, he has to take control and custody
of any asset over which the Corporate Debtor has ownership
rights, as recorded in the balance sheet of the Corporate Debtor
or with the information utility, the depository of securities, or any

other registry that records the ownership.

As per Section 19 of the code, the promoters, personnel of the
Corporate Debtor or any other person associated with the
management of the Corporate Debtor shall extend all
assistance/cooperation as required by the interim Resolution

Professional in managing the affairs of the Corporate Debtor.

Thus, it is evident that from the date of commencement of CIRP,
the suspended board has no role to play except to provide
necessary assistance to the Resolution Professional in terms of
furnishing documents, handing over assets, etc. and rendering
assistance to the Resolution Professional in running the

Corporate Debtor as a going concern.

In this case, apparently, the control and possession of the
Corporate Debtor vested with the suspended board through the
so-called welfare committee until 12.02.2022, though the CIRP
commenced on 17.02.2019.

14.23. Transactions have been made from the commencement of CIRP at

the back of the Resolution Professional by the Corporate Debtor

through the welfare committee, which is evident from the records
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placed by the Liquidator. Whether the welfare committee
mismanaged the affairs of the company at the back of the board
of directors or not, is a dispute between the board of directors and
the welfare committee, and that has nothing to do with
responsibility of the board and duties and rights of the Interim
Resolution Professional in terms of Sections 17, 18 and 19 of IBC

during Corporate Insolvency Resolution Process.

The misconduct and fraudulent intentions of the Respondents is
writ large and evident even before considering this IA
1006/KB/2022.

During CIRP / Liquidation proceedings, a purported deed of
assignment dated 3.4.2017, transferring 7 trademarks owned by
the corporate debtor was registered on 14th June 2022 in favour
of Respondent 3 by the Respondent 1. When Respondent No. 3
went to the Hon’ble High Court at Calcutta, for enforcement of the
deed. The Hon’ble High Court in its Judgement dated 23.6.2023
in FMAT 9 of 2023 (Poulami Mukerjee vs Duckbill Drugs P Ltd
& Ors ) records the following:

“The trademark reqgistry could not have registered the
purported assignment on 14th June, 2022.

The involvement of the trademark reqgistry in this fraud also
needs to be investigated.

Therefore, in my considered opinion, prima facie, the
purported assignment appears to be non-est and a
nullity.

Under Chapter V of the Trade marks Act, 1999 the right of
assignment and transmission is vested in the registered
proprietor. In case of these seven marks, the registered
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proprietor was Duckbill, the custodian of whose assets was
the liquidator. So the real proprietor was the liquidator.

First of all, on 18th January, 2022 the earlier management of
the company could not act by presenting the purported 2017
deed of assignment for recording the assignment with the
Registrar without the concurrence of the liquidator. The earlier
management could not have in January, 2022 brought to life
and assignment which was a dead letter. Furthermore, it
could not do any act which would deprive the company of its
valuable assets.

I am of the view that a deliberate attempt was made by
Paulami and her father-in-law to divest Duckbill of its principal
assets that is the trademarks and misappropriating them, by
backdating a deed of assignment to 2017 and then filing it
with the trademark registry five years later.

The Dating of the alleged deed of assignment that is 3rd April,
2017 raises eyebrows for another reason. It was more than
two years before the commencement of insolvency proceeding
on 17th December, 2019 so as to take it out of scanner and
scrutiny under the 2005 Insolvency and bankruptcy code,
2016, as a fraudulent preference.

In those circumstances, the ultimate order passed by the
learned trial Judge at the ad interim stage that he was not
mined to pass an interim order of injunction was justified,
though it should have been for the reasons given above.

Whether our interim order in appeal was obtained by
suppression of material facts is redundant because we are
ultimately setting aside our interim order on substantive
grounds. It is true that if this suppression was not made the
interim order may not have been passed at all.

This appeal is dismissed by vacating our interim order dated
24th January, 2023. The impugned judgment and order is
affirmed by substituting therein the reasons given by us in this
judgment and order. Nothing remains of the injunction
application before the court below. It is disposed of by this
order. The suit be expedited and disposed of within two years
of communication of this order. On the basis of this order a
necessary application be made before the court below to
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record disposal of the interim application and for expediting
the suit.

The appeal and all connected applications are disposed of
accordingly.

Our findings and observations are to be treated as prima facie
in the suit. For suppressing the fact that Duckbill had not been
served with copies of cause papers when the stay
application/injunction application in appeal was moved, we
express our greatest displeasure.”

(Emphasis added)

14.26. This Tribunal vide its order dated 02/08/2023, passed an order,
holding that the 7 trademarks covered in the purported deed of
assignment dated 3.4.2017, shall vest with the liquidator as an
asset of the corporate debtor and directed the respondent 3 that
no effect and or any further effect to the purported deed of

assignment dated 3t April 2017 should be given.

14.27.1n spite of specific direction to the Respondent 3 in our order
above, she continued to use the trademark and assigned such
trademark for manufacture of drugs by third party as admitted by
her Counsel at the bar. This violation resulted in our order dated
29th Feb 2024, which read as under:
“Ld. Counsel Mr.Ramesh Chandra Prusti admits at the bar
in clear and unequivocal terms that a third party was
assigned such trademark for manufacture of drugs and
therefore , we find there is blatant and conscious violation of
the directions of this Tribunal . We take serious note of this .
Registry is directed to issue Rule nisi against the

respondents, to show cause why action will not be taken for
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such blatant and conscious violation of our order dated
16.1.2023”
Thus, conduct of the Respondents in not handing over the records
and possession of the corporate debtor’s premises and blatant
violation of our order meets all the Ingreditants of Section 70 of IBC
for punishment as contemplated in the said Section which is

reproduced for ready reference.

Section 70: Punishment for misconduct in course of corporate
insolvency resolution process.

(1) On or after the insolvency commencement date, where an
officer of the corporate debtor—

(a) does not disclose to the resolution professional all the details
of property of the corporate debtor, and details of transactions
thereof, or any such other information as the resolution
professional may require; or

(b) does not deliver to the resolution professional all or part of the
property of the corporate debtor in his control or custody and
which he is required to deliver; or

(c) does not deliver to the resolution professional all books and
papers in his control or custody belonging to the corporate debtor
and which he is required to deliver; or

(d) fails to inform there solution professional the information in
his knowledge that a debt has been falsely proved by any person
during the corporate insolvency resolution process; or

(e) prevents the production of any book or paper affecting or
relating to the property or affairs of the corporate debtor; or

(f) accounts for any part of the property of the corporate debtor

by fictitious losses or expenses, or if he has so attempted at any
meeting of the creditors of the corporate debtor within the twelve
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months immediately preceding the insolvency commencement
date,

he shall be punishable with imprisonment for a term which shall
not be less than three years, but which may extend to five years,
or with fine, which shall not be less than one lakh rupees, but
may extend to one crore rupees, or with both:

Provided that nothing in this section shall render a person liable
to any punishment under this section if he proves that he had no
intent to do so in relation to the state of affairs of the corporate
debtor.

(2) If an insolvency professional deliberately contravenes the
provisions of this Part the shall be punishable with imprisonment
for a term which may extend to six months, or with fine which
shall not be less than one lakh rupees, but may extend to five
lakhs rupees, or with both.”

14.28. Now, dealing with the merits of the matter, we have summarised
the allegations against the suspended board and other persons by
the Resolution Professional and the response to those allegations
by the Respondents in their reply in a tabular form for the sake of

convenience:

S1. | Allegations by Resolution | Response by the Suspended

No.

Professional

Board

As per audited financials for FY
2019-20, Respondent No.1 and
No. 2 had a
balance to be paid to the

Respondent

Corporate Debtor a sum of Rs.

30,88,566/ - ad Rs.

The

attributable to Respondent no.

same cannot be
1 and 2 in as much as it may be
attributable to the welfare
committee which was running

the company.
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Sl. | Allegations by Resolution | Response by the Suspended

No. | Professional Board
18,46,745/- respectively. | There was a change of auditor
Whereas as per Tally data|of the company. One Manas
provided by the suspended | Das was appointed as an
board the payable is Nil. This | auditor of the welfare
is due to falsification of|committee in place of usual
accounts in Tally data leading | auditor Mr. UK Goswami and
to a loss of a sum of Rs. |the Respondent number 1 & 2
49,34,311 to the Corporate | are not responsible for any
Debtor. falsification of accounts, if at

all, as during the material
period all the accounts were
maintained by the auditors of
welfare committee.

2. As per re cast cash in hand | Audited balance sheet of 2019-
account a sum of Rs.|20 is not correct. The
52,95,143/- was to be handed | Respondents were not
over to Liquidator whereas only | managing the company affairs
Rs. 1,99,125/- was handed | during the material period and
over resulting in a loss of Rs | hence cannot be  made
50,96,018/- responsible for alleged cash

shortage if at all.

3. During CIRP/Liquidation | Due to problem of operation of

process from 01.04.2020 to
12.02.2022 suspended board

bank

pandemic situations,

during the Covid

several
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Sl.

No.

Allegations by Resolution

Professional

Response by the Suspended
Board

of Corporate Debtor continued
to forcefully manage the
company and transfer a sum of
Rs. 10,29,320/- to Respondent
9,01,369/- to
Respondent number 2, Rs.
18,81,284/- to Respondent no.

3 and Rs. 1,70,000/- Duck Bill

no.1, Rs.

Pharma (Associate of
CORPORATE DEBTOR). All
such transfers are to related
parties Rs.
39,81,973/-
avoidance transactions under

Section 43 and 66 of IBC and

amounting to

are part of

hence the same should be

recovered.

expenditure relating to staff
salary, production overheads
by the
Respondent no. 1 & 2 during
the financial year 2020-2021

up to February 2022 and the

etc. were paid

same was
reimbursed/adjusted.

It is not a case of fraudulent
transfers as alleged. Reference
is made to letter of 22.03.2022
by Arjun Mukherjee (one of the
suspended board of directors)
to the Liquidator of Corporate
Debtor, which is in Page No. 44

of reply.

During liquidation process,
sale to Duck Bill Pharma for
Rs. 42,21,655/- had been
made and the receivable from
Duck Bill Pharma has been
adjusted against several
payments claimed to have been

made on account of GST, PF,

There was an agreement
between Duck Bill Pharma, the
concern of

2 and the

proprietorship

Respondent No.
Corporate Debtor for purchase
and sale of finished products,

whereas Duck Bill pharma has

lent money to the Corporate
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Sl.

No.

Allegations by Resolution

Professional

Response by the Suspended
Board

ESI, and PT on behalf of the
Corporate Debtor without the
knowledge of the Liquidator.

Debtor for statutory liabilities
and as working capital. To
compensate such infusion of
funds by Duck Bill Pharma, the

receivables have been adjusted.

Arbitrary adjustments in

receivables from Profile
Pharma group have been made
by Profile @ Pharma  with
reference to dues payable to
Corporate Debtor A sum of Rs.
5,77,25,727/- was due from
the group to the Corporate
Debtor, whereas Profile

Pharma sent an account

statement adjusting several
amounts to the tune of Rs.
4,77,75,207 /-
reasons mentioned in the form

of a table,

giving several

forming part of

application.

The did

investigate the matter properly.

applicant not

Genuine adjustments have
been made by Profile Pharma
based on executed agreements
have been ignored.

The

Profile

adjustments made by

Pharma against the
receivables are well supported
and

with agreements

documents.

Receivable from other parties
have also been denied by the

parties concerned. When the

This allegation is denied.
Respondent has handed over

the account and ledger to the
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Sl.

No.

Allegations by Resolution

Professional

Response by the Suspended
Board

Liquidator approached debtors
for collecting the receivables,
the due amount was denied by
most stating several reasons
out of which the major reason
quoted by them is that they
had

relationship with Corporate

never any business
Debtor or they discontinued
the relationship with Corporate
Debtor long back after settling
all dues. Therefore, the
question of any due payable to
Corporate Debtor does not
arise.

Total loss on account of such
denials / irrecoverable
amounting to Rs.
4,96,19,000/-, though the
same is appearing in audited
financials as receivables [/

recoverable.

Liquidator and the same

requires proper examination
which has not been done by the

Liquidator.

No effort has been made to
recover admitted receivables to

the tune of Rs. 1,19,36,554/-

Corporate Debtor was managed
by welfare committee during the

relevant period, and they
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Sl. | Allegations by Resolution | Response by the Suspended

No. | Professional Board

should have taken steps for the
same and Respondent no. 1 and
2 are not responsible for such

non recoveries.

8. Suspended board is in | Car has been handed over to
possession of car of the |the Liquidator and he did not
Corporate Debtor and has not | investigate the issue properly.

handed over it to the
Liquidator. Value of the car is

Rs. 41,936/-.

14.29. We will now deal with each, and every allegation based on the

response given by Respondents.

14.30. Falsification of Books of Accounts:
i. It is admitted that through an E-Mail received from Arun
Mukherjee (One of the directors of the suspended board of the
Corporate Debtor), financials in Tally data format for the
financial year 2017-18 to Financial Year 2021-22 have been
provided, out of which financials for FY 2021-22 was

incomplete.

ii. It is evident that upon comparing the same with audited
financials, the Liquidator found several discrepancies and

anomalies between the audited books of accounts and
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accounts recorded in tally data provided by Mr. Arjun

Mukherjee.

We see that the Liquidator approached the statutory auditor
for the financial year ended 31.03.2020 to understand the

reasons for discrepancies.

We also note that the statutory auditor submitted a report on
24.02.2022 stating that the trial balance for FY 2019-20
provided by the company's suspended board to the Liquidator
is not the same trial balance that the Chartered Accountant

and Statutory Auditors have audited and signed.

The Statutory Auditor stated that the trial balance provided by
the company is different from the audited trial balance for FY

2019-20.

This report from the Statutory Auditor was communicated to

promoters and directors seeking suitable directions.

The liquidator claims that despite several follow-ups, no
response was received from the erstwhile directors. To
demonstrate this, he relies on communications made between

them, which are in Annexure K to the application.

On perusal of the report of the statutory auditor dated
24.02.2022, closing ledger account balance of the Respondent
1 and 2 for the year ended 31.03.2020 in the tally provided by
the Corporate Debtor is significantly different from the audited

financials for the year ended 31.03.2020. In the absence of
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any clarification on the matter, the difference between the
closing balance found in audited financials for the year 2019-
2020 and the opening balance as on 01.04.2020 found in the
books/tally data with reference to Respondent 1 and 2, will
have to be treated as dues that have been fraudulently
removed by passing fake entries. The closing balance as on
31.03.2020 as per audited financials is Rs. 49,34,311/-
together for suspended board, whereas credit balance as on

01.04.2020 is NIL.

ix. We have also perused the transaction auditors report in this
context and also the response to this allegation by the
suspended board. For sake of convenience, it is summarized

as under.

X. Relevant extract of transaction auditors report:

Referred off | Ledger Account As per | As per the Trial
SL No. Audited Trial | Balance for the
Annexure A Balance for | FY 2019-20
in the report the FY 2019- | provided by the
dated 20 Corporate
24.02.2022 Debtor. (On
by the 10.02.2022)
statutory
auditor
567 (Refer Mr Arjun | 18,45,745.24 | -
page 248) Mukherjee Current

Account
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S74 (Refer | Mr Swapan | 30,88,566.50 | -
Page 248) Mukherjee Current
Account
Total 49,34,311.74

14.31. The response to the allegation by the suspended board:

i.

ii.

iii.

The same cannot be attributable to Respondent no. 1 and 2 in
as much as it is attributable to the welfare committee which
was running the company. There was a change of auditor of
the company. One Manas Das was appointed as an auditor of
the welfare committee in place of the usual auditor, Mr UK
Goswami, and the Respondents No 1 & 2 are not responsible
for any falsification of accounts at all during the material
period as all the data were provided by the auditors of welfare

committee.

We find that the suspended board has not disputed the fact
that the closing balance with reference to the amounts owed
by Mr Arjun Mukherjee and Swapan Mukherjee as per the
audited financials ended on 31.03.2020 was Rs. 49,34,311/-.
This amount is recoverable. It is not the case of the
Respondent that the closing balance is incorrect, and there is
also no justification provided explaining the reason for
showing NIL amount as the opening balance of the accounts

in tally data as of 01.04.2020 provided by them.

The suspended board has not been able to provide any
reconciliation or valid reason for this discrepancy. They only

blamed the new auditor and the welfare committee, who were
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allegedly running the company during the disputed period and
during CIRP/Liquidation proceedings.

In the absence of any reason whatsoever for the account to
become zero in respect of the accounts of both directors, we
find that such write-offs of amounts due to the Corporate
Debtor from the suspended board are fraudulent and deserve
to be recovered in terms of Section 66 of the IBC. Accordingly,

a sum of Rs. 49,34,311/— is recoverable.

14.32. Discrepancy in Cash:

i.

ii.

iii.

iv.

As per the Tally data provided by the Corporate Debtor vide E-
Mail dated 10.02.2022 the cash balance as on 01.04.2020 was
Rs. 86,29,583/-.

We have noted that the Corporate Debtor was engaged in large
cash transactions involving sale and purchase, and therefore,
such a huge cash balance as on 01.04.2020 is

understandable.

We have also noted that the Corporate Debtor had
transactions in cash, and consequently, the closing cash-in-

hand balance as on 12.02.2022 was INR 1,99,00,124/-.

We find that when the Corporate Debtor was asked by
Resolution Professional to deposit the said amount, they
deposited 1,99,125/— only, to the designated Liquidator’s

account.
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V. When asked for reason for deposit of Rs. 1,99,125 only as
against Rs. 1,99,00,124/- which was due, the respondents
provided reasons. After considering the same, cash balance is
recast, as per which Rs. 50,94,018 is due. For ease of
reference, the table provided by the respondents and the

recast cash balance in the table form is reproduced below.

Cash-in-Hand Ledger Accounts (In INR Lacs)
Particulars CASH Book | o "", ot :‘e':"'m:: Total
e e 86.18 0.12 ‘ 86.30
Add; Inflows
« Withdrawal from ICICI
Bank, Gariahat Branch | 048 1.51 : 51.99
Less: Outflows
» Expenses f
misc, ft(:;::‘ " (4.70) (1.60) v (6.30)
* Amount paid to Mr. (130.00)

Pmoit o | YEEMETRR | pageo Amount (INR) R"P::‘;“
204200 | Paymentysy | R Avar 10,00,000 363
BOAW | Paymencesyy | Ram Avar 50,00,000 364
B2 | Paymencsony | RamAvar 50,00,000 365
112200 | Paymentirgy | Ram Avar 20,00,000 366

Total 1,30,00,000
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We note that, as per the books provided, Rs. 1.3 Cr was paid
to Mr. Ram Avatar Maskara on different dates ranging from
22.04.2020 to 12.12.2020, duly recovered with payment

voucher numbers.

We infer from the records placed that when asked by the
Resolution Professional for the details and reasons for paying
such huge amount in cash to Mr. Ram Avtar Maskara, the
suspended board responded to it in a clarifying email dated
22.02.2022, that such payment entries are not correct, and it

is due to human error.

Accepting their contentions, Resolution Professional
communicated to the Respondents that such cash payment
vouchers were wrongly entered in the books of accounts due
to human error; the cash-in-hand balance will have to be
made by Rs. 1.3 Crore and the Corporate Debtor should
immediately deposit the balance funds of Rs. 138.29 lac.

We note that in response to this communication from
Resolution Professional, the suspended board has responded
that, as per the audited financials, the opening cash balance
as of 01.04.2020 was only Rs. 96,124/—, whereas it was
wrongly shown as Rs. 86,29,583/— in their tally data.

Therefore, only a sum of Rs. 1.99 lac only is due.

This explanation appears to be incorrect, considering clear

entries in the books of accounts with an opening balance of
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Rs. 86,29,583/— and payment vouchers mentioning
payments of 1.3 Cr to Ram Avtar Maskara. However, in the
absence of any other evidence other than the entries in the
books provided by the suspended board, we take the opening
balance as per the audited balance sheet as of 01.04.2020,
which is 96,874 /-.

The Corporate Debtor has withdrawn Rs. 51,98,269/- from
the current account maintained with ICICI bank and
consequently re-cast cash in hand of an amount of Rs.
52,93,143/- out of which the suspended board has deposited
only Rs. 1,99,125/- leaving Rs. 50,96,018/- pending to be
deposited.

The re-casted cash in hand as on 12.02.2022 i.e., till the date
of handing over the possession of assets in liquidation to the
Liquidator, is reproduced in the form of table for sake of

convenience:
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J. In view of the above, the re-casted cash-in-hand as on 12.02.2022 (date of
handover of possession of assets to Liquidator) is as follows -
. Cash in Hand ;
(In INR Lacs)|  (In NR) "
Opening Balance as on
OL0C Considered Audited
04,2020 0.97 96,874 | Financial s.::e;’:lm for the
- year ended 31.03,2020
Add: Inflows
* Withdrawal from |
b mrz;'n CICI Bank, 51.98 51,98,269 lsevid:n‘: :tm ICICI Current
. s paid (net of misc. Expenses incurred by CD
- without consent of RP and
approval from CoC
* Amount paid :
i paid to Mr. Ram 5 CD admitted that the entries
Less: Amount deposited by CD
._ Liquidation designatedbyAlc
xiii.  To this, the Respondents in their reply contended that in view

of contradictory statements on the opening balance with one
suggesting an opening balance of 86,29,583/- and another
suggesting 1,99,124/- itself proves that the investigation
conducted by the Resolution Professional through the

transaction auditor is confusing and not correct.

xiv.  With regard to money drawn from ICICI Bank to the tune of
51,98,269/—, the Respondents submitted that they had no
role to play, and it was only the welfare committee that
managed the affairs of the Corporate Debtor, including

handling all cash transactions from the date of the MoU
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between the welfare committee and the Corporate Debtor

dated 11.04.2019.

The Corporate Debtor further submitted that the welfare
committee has used these cash withdrawals to run the
company's affairs and pay salaries and other expenditures, to

their knowledge.

We are not convinced by the response of the suspended board
on this. The suspended board under the pretext of MoU made
between the Corporate Debtor and welfare committee is only
trying to shift the blame on the said committee. Whereas even
as per the unregistered and unstamped MoU, suspended
Board remained directors of the company and had agreed to
handle any difficult issues relating to purchase of raw
materials or any difficulties during maintaining the day-to-day
functioning of the company in terms of Clause 5 of the said

agreement.

As per Para 7 of the MoU, the suspended board agreed to sign
all documents related to the company, such as the balance
sheet and bank cheques, to manage daily activities and run

the organisation.

Thus, the welfare committee has been delegated only for
running day-to-day operations, whereas the responsibility and
duty for overseeing and managing the company's affairs was

always vested with the suspended board.
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In the absence of proper justification as to how the entire
amount of Rs. 50,96,018/—, which is supposed to be cash in
hand as of 01.02.2022, was spent without proper details and
supports based on the re-cast cash in hand account, we are
of the considered view that the said amount has been
fraudulently used, that too behind the back of the Resolution
Professional, during the ongoing CIRP/Liquidation

proceedings and consequently to be recovered.

14.33. Transactions with related parties:

i.

ii.

iii.

We have perused the audited balance sheet of 2019-20 of
Corporate Debtor and the receivables from related parties as
on 01.04.2020.
(i) Receivable from Swapan Mukherjee: INR 30,80,567 /-
(ii)) Receivable from Arjun Mukherjee: INR 18,45,745/-
(iii) Receivable from Poulomi Mukherjee: INR 21,242 /-
(iv) Receivable from Duck Bill Pharma: INR 50,000/ -

Total receivable from related parties as on 31.03.2020 is INR
50,05,554/-.

Out of this amount, the first two entries relating to receivables
from Swapan and Arun Mukherjee have already been dealt
with under the heading falsification of books of accounts.
Therefore, the balance receivable as of 31.03.2020 and shown
as “zero” as opening balance as of 01.04.2020 has to be
recoverable as their dues have been fraudulently removed by

making fake entries.
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iv. Apart from the opening balance as on 01.04.2020, several

transfers have been made to related parties as per the table

mentioned at page 95 to the application, reproduced herein:

3. As evident from the Audited Balance Sheet for the FY 2019-20 of the Corporate
Dedtor the recetvables from related parties are as follows -

) Recetvable from Swapan Mukherjee

S INR 30,88,567
i) Recetvable from Arjun Mukherjee :INR 18,45,745
i) Recelvable from Poulumi Mukherjee ¢ INR ’21.242
w) wle from Duckbill Pharma : INR so'ouo
T S 3 = o 2 ‘il 1 boszr . £}
ol Re_afnb;k from Related Parties as on 31,03,2020 : INR 50,05,554

an amount aggregating
bank account of the related

CD bearing no, 627805017679
Branch, as detailed hereunder -

i AmantUusfenedtotheMAcwmtolW.Smpm]
|

to INR 39,81,973 were ‘transferred to the
parties’ from the Current Account of the
maintained with the ICIC) Bank, Garlahat

. +INR 10,29,320
jiy - Amount transferred to the Bank ;ca;to( Mr. Arjun e ke
. Mikherjee (erstwhile Promoter / Director of (D) : INR 9,01,369
) Poumml “i merred tothe Bank Account of Mrs. |
ami Mukherjee (erstwhile Shareholder and wif
eof |:1
M. Arjun Mukherjee, erstwhile Director of C) a2

Amount transferred to the Bank Account of /s,
Duckbill Pharma (Associate concern of €D where the * INR 1,70,000
erstwhile Promoters of CD are the Owners) . : =

Total Amount transferred to ‘Related Pa CRP |
. rties’ during CIRP |
and Liquidation Proceedings +INR 39,831,973

‘ M_Jkﬁerjee (erstwhile Promoter / Director of CD)

v)
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We find that the Liquidator, vide an E-Mail dated 14.03.2022,
requested the erstwhile directors of the Corporate Debtor to
make the payment of outstanding receivables from related

parties as on 21.03.2020.

In response to this email, erstwhile directors of Corporate
Debtor responded via E-Mail dated 23.02.2022 wherein the
ex-directors have confirmed that the receivables have been
adjusted against several payments made on account of
directors’ salary and as reimbursement of expenses incurred
by the director on behalf of the company. The extract of such

response is reproduced for ready reference:
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e e PO

to make
P zo:ymtm of the outstanding receivables from ‘Related Parties’ as on
'Mlt;d Mcmwpmmmdw:mrwwtm
o Part fes wm«mcwa Liquidation proceedings,
3 2 ;!pau to the emalt of Liguidator aed, 14,03.2022, the erstwhile Directors
responded via emall dated 23,02.2022 (already enclosed herewfth as

slory, Produc :
Uonb::hm expenses lamf factory stoff salary. Total
:w!'m. Incurred rector on behalf o/ Company Rs 42,10,410/- Hence
Swapan Mukherjee will get Rs 11,205/- refund from Company as on

i) “Recetva
oy Ml:l: from Poulomi Mukherjee as on 12.02.2022: Rs 19,02,526/-
mwmo/apautmqmmcmawmkﬂm

[Clatesy
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Hence Mrs. Poulomi Mukherjee will get Rs 111,054 refund from Company
as on dote. "
made a
e. Further n this context, Mr. Arjun Mukherjee, the mwf:;z Di‘r«w, o
representation to the Liquidator vide representat

letter dtd, 07.06,
the
mm.;wumm»umvmaamnamw

lmwMWMMGMMM. m"m::‘::,:
mosmnp«wnummmm.mmmonm
m«mmwmu&.mm)«w«::
lm;ur.Mm».Mumferp*m);m. poulam! Mukherjee { -
mMMWs.WM(M«m«I).me
enclosed herewith esm-s(pm)mw.

Relevant Legal Provisicas
with
f. mmo'ggmmdmmawqm.mm
“Moratorium” fs as follows -
(3), on the frsolvency

. ond
(1) Subject qumm @)
mmtwt.wwwwwlwm

moratarium for prohibiting ol of the fofiowtng, namely: -

::;wmm. encumbering, atienating or dispasing off by the
carporate debtor any of Its assets or any lesal right or beneficial
interest therein;

(c) & id) .

z Mdggdeachm. 2016 deating with
'Wo/mecmmm«ofaedmfwmmm'bafdm-

mmmummmmmmnom«wrwmmmm
m.mmmmm,mmmm
mmm,dﬁtmmwddnﬂmmw

rfor aparovel of the committee of creditors namely: -

(o) to fe)
{f) undertake any related party transaction;

(g} to (m) -

2) &0 -
/
/// 1}"*&“‘{{ A

As per IBC, upon commencement of CIRP, moratorium

vii.
provided in the act kicks in and management of affairs of the
is immediately vested with Interim

appointed by the Adjudicating

Corporate Debtor

Resolution Professional
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Authority as per Section 17 of the code. In the case in hand,
CIRP commenced on 17.12.2019, whereas as per the
explanation given above, the receivable from Mr. Swapan
Mukherjee has been adjusted towards salaries for the FY 2021
and 2021-22 apart from reimbursements of purported
expenditure incurred on behalf of the company by way of

production overheads and factory staff salary etc.

First of all, the suspended board is not entitled to any salary
for the period immediately after the commencement of CIRP,
which is from 17.12.2019 and therefore adjustment of salary
for FY 2020-21 and 2021-22 is per se illegal.

With reference to the adjustment of reimbursement of
expenses incurred, claimed to have been paid by Mr. Swapan
Mukherjee, it is also illegal as no such expenditure can be
incurred without the knowledge and approval of the
Resolution professional as per Sections 17, 18, and 20 of the

I&B Code.

The Suspended Board is required to extend only cooperation
to the Resolution Professional as may be required by him in
managing the affairs of the Corporate Debtor as per Section

19 of the Code.

On this ground alone, the entire adjustment for expenditure
claimed to have been incurred on behalf of the Corporate

Debtor by the suspended board during CIRP period is
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untenable and is rejected and the entire amount is

recoverable.

Even otherwise, not an iota of evidence in the form of
vouchers, payment proof, nature of expenditure, reason for
incurring the expenditure, etc., have been provided to even
consider condoning such wrongful acts committed by the

erstwhile directors.

Thus, salaries drawn during the period of CIRP, and
expenditure claimed to have been incurred after CIRP, and
adjustment of such expenditure incurred against the
receivables is not acceptable in law and consequently, the
entire amount of Rs. 39,81,973/- as provided in the table
requires to be recovered as such payments to related parties
will have to be treated as preferential transactions if not

fraudulent transaction and accordingly, be recovered.

14.34. Sale of Goods to Duck Bill Pharma.

i.

ii.

During the pendency of liquidation proceedings, the sale of
goods amounting to Rs. 42,21,655/- has been made to Drug
Bill Pharma, which is an associated firm where the erstwhile

directors of the Corporate Debtor are the beneficial owners.

The details of sales made has been captured in the form of a

table:
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_~nlrr\-'f!!c¢_.~—No. and Date Sale Invoice raised to Tc;t:‘ltl;;\::)co
D/GST-0262/21-22 dtd. 24.01.2022 | Puckbill Pharma 20,96,038
GST No. 19ALOPM9680K122

D/GST-0263/21-22 dtd. 28.01.2022 | Baruipur Station Road (West), 7,31,919

Kanchanalaya, 24 Parganas (South
D/GST-0264/21-22 dtd. 29.01.2022 | po  ps; Baruipur, Kolkata ;001 44’ 13,93,698

tD o= Sl

o« BV P =2 L

iii.

iv.

When the Liquidator requested the erstwhile directors of the
Corporate Debtor to make payment of receivables from Drug
Bill Pharma in respect of goods sold against three invoices
mentioned in table above, the Liquidator got an e-mail from
them dated 23.02.2022 that the above receivables have been
adjusted/utilized against several payments made by them to
erstwhile directors on account of payment of GST to the tune
of 34,36,642/-, ESI to the tune of Rs. 1,50,822/-, Provident
Fund for Rs. 5,89,135/-, Professional Tax for Rs. 14,120/-,
electricity expenditure to the tune of Rs. 1,66,120/- and
consulting fees to the tune of Rs. 50,000/- aggregating to Rs.
44,30,838/-.

We find that sale transactions to the associate firm after the
commencement of liquidation proceedings and the claim of
adjustment of sales receivables against several
expenditures/statutory payments purported to have been
made on behalf of the Corporate Debtor during the liquidation
proceedings without the knowledge of the Liquidator are

legally not permissible.

Further, no document evidencing payment from Drug Bill

Pharma to the Corporate Debtor in respect of the above
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transaction has been provided, nor has proof of any
expenditures/statutory payments claimed to have been

incurred/paid have been provided.

The sales made to a related party are also open for challenge
on account of undervaluation, which has not been examined
by the liquidation professional, as all their transactions have

been without the Liquidator’s knowledge.

Any payments during the liquidation period will have to be
with the knowledge and consent of the Liquidator, who will
decide whether the payments will have to be made to keep the
company as a going concern or allow the claimants to lodge a
claim and deal with such claim as per the code read with the

regulations made thereunder.

Therefore, we have no hesitation in stating that these
adjustments/payments directly by the suspended board
against the money received/receivable by them from Drug Bill
Pharma should be treated as preferential transactions if not
fraudulent transactions and the entire sum of Rs.

42,21,625/—is recoverable.

14.35. Receivable from Profile Group

i.

ii.

Based on GST data available with the GST authorities, the
Liquidator has retrieved the accounts/sales made to Profile

Group owned by Mr. Sanjeev Prakash Lal.

From the data retrieved and as per the documents placed on

record, it is very clear that the said group is the major
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customer of the Corporate Debtor, contributing nearly 90% of

the total revenue/sales made by the Corporate Debtor.

This group paid against the sales made by Corporate Debtor
through banking channels until June 21; thereafter, the
payment mode was converted into cash. The Liquidator took

over possession and custody of the ICICI current account.

As on the date of possession of the Corporate Debtor in the
hands of Liquidator, a sum of Rs 5,77,25,727 /- (comprising of
INR 5,28,46,076/-) for Profile distributor and (Rs. 48,79,651/-
for Profile Pharma) are amounts receivable by Corporate
Debtor, against sales made by Corporate Debtor to these

parties.

The Liquidator sent an E-Mail dated 10.03.2022 asking for
payment of this outstanding amount. In response, Mr. Sanjeev
Prakash Lal replied via an E-Mail dated 30.03.2022, denying
outstanding of any such large amounts by attaching a ledger
account in the e-mail. Copy of the ledger account is in

Annexure X to the application.

From the ledger, we find that the receivables of the Corporate
Debtor have been set off by accounting entries passed by Mr.
Sanjiv Prakash Lal proprietor of Profile Pharma Group.

Summary of such debits is in the table below: (Page No. 105)
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(Amounts in INR)
Profife Prolife
L Pharma Distributor Total
Cash Paid to ‘Welfare Committee of
Duckbill Drugs Pvt. Ltd. (WCDDPL) during 27,10,000 33,00,000 60,10,000
the period 01.04.2021 to 08.04,2022
Bank Transfer to HDFC Bank Account
[ without any Payee’s details 70,50 5 1N
Debit Note bearing no, 22 dtd,
[ 14.01.2022 without GST details 3 TLAGIN | SEIRER
Good Return under Debit Note. bearing
no. DN No. PR-01/21-22; DN No. PR-
02/21-22; DN No. PR-03/21-22 and DN - 38,83,283 38,383,283
No. PR-04/21-22, without any GST
details
Sales Commission for FY 2017-18; FY 18- 2,83,34,368
19; FY 19-20; FY 20-21 booked on 61,30,192 +
01,03.2022 (pertains to perfod prior to : rahs0. | ME%34.368
13.04.2021 {.e. Liquidation 70,74,195 +
commencement date) 83,96,481)
Additional Interest cost on the above A 5,42,064 5,42,064
Sales Commission :
Sales Commission for FY 2021-22 booked
on 01,03,2022 (pertains to period after - 67,42,545 67,42,545
commencement of Liquidation)
[ TOTAL 4,74,75,007

vii. From the table above, we find that the entries relating to cash
paid to the welfare committee have been made during the
CIRP/Liquidation period when such payments ought to have
been made to the Corporate Debtor account under the
supervision of the Resolution Professional/Liquidator. That
too, it has been claimed by the proprietors of Profile Pharma
Group that cash has been paid without any supporting

documents whatsoever. Even if such cash payments are
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supported, the same cannot be permissible as welfare
committee of Drug Bill Drugs should not be receiving this
money, but the Corporate Debtor which was under the charge

of Resolution Professional/Liquidator.

Therefore, we reject first adjustment found in the table above

outrightly.

The second entry in the table pertains to a transfer to the
HDFC Bank Account on behalf of the Corporate Debtor
without any payment details. First of all, Profile Pharma is not
authorized to make any payments to anyone on behalf of the

Corporate Debtor.

The absence of payment details and the reason for such
payment without the knowledge of the Liquidator demonstrate
the fraudulent intent of this adjustment, and therefore, even

this adjustment found as second entry in the table is rejected.

The third entry in this table relates to Debit Note 22 dated
14.01.2022. This debit note does not carry GST details and is
not a GST complaint document. The details of debit note are
not known and in any event the debit note has no bearing on
Corporate Debtor when it has been raised during the period of
liquidation. It is not the case of the Respondent that such debit
notes have been raised and received by the corporate debtor
prior to commencement of CIRP and accounted for in the

books of Corporate Debtor.
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xii.  During the period of liquidation, if someone has a claim, he is

supposed to lodge it with the Liquidator in the relevant form
prescribed under IBBI regulations. Having not done so this
adjustment in 3 entry to the table is also not permissible and

accordingly rejected.

14.36. The next entry is related to goods return during the period 2021-
22.

i. The proprietor of Profile Pharma claims that he has returned
goods worth Rs. 38,23,883/- during the period 2021-22. The
so-called goods return is not supported by any GST compliant
document. Profile Pharma has also not supported his claim
with GST returns filed by him showing the sales return and
above all the purported returned goods have not been

delivered to the liquidator.

ii. Under the said facts and circumstances, we find no reason to

accept this adjustment either and accordingly reject it.

iii. Next entry is with reference to sales commission for FY 2017-
18 to FY 2021. According to the proprietor, he is entitled to
sales commission for sale of products of the Corporate Debtor.
The Corporate Debtor has not been able to produce any
document to justify that the Profile Pharma group is entitled
to sales commission. Sales commission if at all payable, is
time barred for the FY 17-18 and 18-19 and consequently

such debits are illegal. Even assuming that sales commission
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is payable, the entire entry for the debit was made during the
CIRP/Liquidation period which is not permissible.

As already stated, any claim from any party during the
liquidation process will have to be lodged with the Liquidator,
and no party can unilaterally adjust the same against his

payable to the Corporate Debtor.

No GST invoice or GST-compliant document has been placed
on record for sales commission. The profile pharma group has
not produced any GST return which reflects these revenues.
The entry of sales commission for FY 2017-18 to 2021 appears
to afterthought that too when the same was done only on
01.03.2022 after the exchange of correspondence between the
Liquidator and profile pharma. This has been done to defraud
the creditors of corporate debtor and therefore illegal and we
find no reason to accept this adjustment and the same is

accordingly rejected.

The next entry in the table relates to interest claim on sales
commission to the tune of Rs. 5,42,064/-. When we have held
that sales commission itself is not to be adjusted against the
payable by the said Profile Pharma to the Corporate Debtor,
the question of adjustment of interest on such accrued sales

commission does not arise and accordingly rejected.

The last entry in the table relates to sales commission due for
FY 2021-22, amounting to Rs. 67,42,545/-. As already stated,

any claim during the liquidation period will have to be lodged
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with the Liquidator and should not be unilaterally adjusted
against the payables. Even this debit / adjustment is not
supported by any GST compliant Invoice and therefore looking

it from any angle, the adjustment deserves rejection.

Thus, the entire adjustments made by Profile Pharma are
rejected and consequently, an amount of Rs. 5,77,25,727/-
(Comprising INR 5,28,46,076 for the profile distributor and
INR 48,79,651/- for Profile Pharma) has to be recovered.

Receivables from other parties:

It is not in dispute that receivables from the other parties have
been considered based on the audited financials of the year
2019-2020 and information memorandum has been prepared
on that basis. Based on the information memorandum
gathered, the Liquidator followed up with various other parties
with recoveries outstanding receivable on account of the
Corporate Debtor. The debtor wise details along with response
received from such debtors have been captured in the table as

mentioned in Para 11.7 a) of this Order.

With reference to debtors mentioned in Sl. No. 4, 5 & 6 of the
table, the concerned parties denied any business relationship
with the Corporate Debtor and consequently disputed the
claim of the Liquidator. This claim of the said parties was

shared with the suspended board.

The Respondents 1 and 2 herein, did not directly meet the

objections raised by with direct response to the said claims
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made by the debtors and instead, only indirect responses,
such as the Liquidator has not verified the books of accounts
properly, or it was the welfare committee which was running
the business; therefore, they must have committed some

wrongdoings, etc.

In the absence of a direct response, only two inferences can be
made. One is that the Corporate Debtor never sold goods to
the debtors but instead diverted the stock to some other party
and showed these parties as buyers. Accordingly, these parties

were shown as debtors.

The other inference would be that these parties would have
paid directly to the suspended board and now they are
claiming they have no relationship with the Corporate Debtor.
No other inference could be drawn when such a response is

received.

Therefore, we find that in the absence of proper explanation
/supporting/direct response to the claims made by the
Liquidator, this appears to be fraudulent transaction involving
siphoning of either stock of the Corporate Debtor or the funds
receivable by Corporate Debtor and accordingly amount of Rs.
11,35,690/- payable by Indecorus Consultant, Rs.
13,55,683/- payable by Rupanchal Drugs Hospital and Rs.
31,31,051/- payable by Shri Narayani Pharma, totalling to Rs.
56,19,634 /- are recoverable.
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With reference to a debtor named Ashirwad, he denied any
amount waived to the Corporate Debtor and submitted that

the Corporate Debtor is liable to pay Rs. 1.54 Cr.

The suspended board has not offered any explanation as to
how a balance sum of Rs.67,32,644 receivable from Ashirwad
has become payable by the Corporate Debtor, to the tune of
Rs. 1.54 Cr.

Thus, even this transaction appears to be erroneous and
amount in question shown as recoverable to the tune of Rs.

67,32,644 /- has to be recovered from the suspended board.

With reference to the second entry in the table relating to B.G>
Enterprises, he also denied any outstanding payable by
enclosing supporting documents such as bank statements,

ledger accounts, etc.

On perusal, we find that his claim appears to be correct.
However, there is nothing on record to prove that the
Corporate Debtor has received this money from the concerned
debtor. The Liquidator was not brought to notice or knowledge
of such payments to the corporate debtor, by the suspended
board in their reply, and consequently, even this has to be

recovered from the suspended board.

With reference to Serial No. 3 relating to Paul Brothers, they
have categorically denied any sum as payable. They have also

provided an account statement claimed to have been duly

Page 77 of 84



xiii.

xiv.

XV.

IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA

I.A. (IB) No. 1006/KB/2022
In
C.P. (IB) No. 972/KB/2018

signed by Mr. Swapan Mukherjee, the Ex-Director of
Corporate Debtor.

We have perused the account statement duly signed by
Swapan Mukherjee. The liquidator shared these statements,
along with correspondences made with Paul Brothers, with the
suspended board, and we see no specific response to the

liquidator's allegation by the suspended board.

If these amounts have been indeed received and nothing is
payable by Paul Brothers to the Corporate Debtor, then such
amounts should have been received by the Corporate Debtor,
which was wunder the supervision of the Resolution
Professional/Liquidator during the material period, but that is
not the case. Therefore, even this amount representing Rs.

2,76,81,772/- has to be recovered.

There are two other creditors appearing in Sl. No. 7 & 8
appearing as sundry debtors. The Liquidator has
communicated to these debtors but did not receive any
response. They are appearing in books of accounts of
Corporate Debtor even prior to 31.03.2020 with no efforts for
recovery of such balance during the period up to 2022 when
the company was run by the suspended board through the so-
called welfare committee. Neither these debts were written off
in the books of accounts with proper justification nor the

amounts were collected.
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As per normal business practice, if a debtor has not paid, legal
notices are issued to collect the dues, and after all legal steps
are exhausted, the amounts are written off in the books of
accounts without prejudice to the rights of the Corporate

Debtor to recover some through legal process.

The suspended board has not placed any document to
demonstrate the genuineness of the recoverability of such
amounts. Consequently, we hold that the entire amount

mentioned in the table, Rs. 4,96,19,442/—, is recoverable.

The next allegation is with reference to the illegal possession
of a motor car belonging to the Corporate Debtor. Car
belonging to Corporate Debtor valuing Rs. 41,936/- has not
been returned to the custody of Liquidator on behalf of the
Corporate Debtor. Respondents in their reply have submitted
that car has been handed over. If this is true, the Resolution

professional may take possession of the same.

To summarize, we hold that suspended board of the Corporate
Debtor cannot escape the responsibility of conducting the
affairs of the Corporate Debtor by relying on MoU (that too
unstamped, unauthorised and unsigned document)
purportedly executed by the Corporate Debtor’s director and
the employees of the corporate debtor thru an entity formed
by them ,wherein management of day to day operations of the
corporate debtor have been claimed to have been delegated to

them
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XX. This claim, if at all accepted, is akin to a delegation of certain

powers and duties to senior employees of the company by the
Director and nothing more and nothing less. It is not the case
of the suspended board that they have sold the company to
another entity “Welfare Committee of Duckbills P Ltd to claim
immunity and thus we outright reject the application and hold
that the suspended board is responsible for all the
doings/wrong doings/misdeeds committed by the Corporate

Debtor.

xxi.  Therefore, we grant reliefs claimed by the Liquidator and the

amount claimed under each heading is tabulated herein

under:
Sl Reliefs sought for Our order thereon
No.
a. Order be passed directing the | Allowed.

Respondent No. 1 & 2 jointly and or
severally pay following sums to the
liquidation estate of the Corporate

Debtor.

i. Rs. 50,96,018/- as stated in
Paragraph V  (15)()(k) of the

application.

ii. Rs. 4,96,19,742/- as stated in
Paragraph V(15)(IV) of the application.
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iii. Rs. 41,936/- as stated in
Paragraph V(15)(V) of the application.

b. Order be passed directing the | Allowed.
Respondents No. 1, 2 & 3 jointly and or
severally to pay sums of Rs.
50,05,584/- and Rs. 39,81,973/- as
contribution to the liquidation estate as
stated in Paragraph (V)(15)(I)(q) of the

application.

C. Order be passed directing the | Allowed.
Respondent No. 1 & 2 to pay sum of Rs.
42,21,655/ - to the liquidation estate of
Corporate Debtor as stated in

Paragraph (V)(15)(1l) of the application.

d. Order be passed directing the | Allowed.
Respondent 1, 2 & 4 jointly and or
severally to pay sum of Rs.
5,77,25,727 as contribution as stated
in  Paragraph  V(15)1lI) of the

application.

e. Order of injunction be passed | Allowed.

restraining the Respondents from

dealing with transferring or
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encumbering, any of the assets or
properties within disposal of this

application.

f. Cost of the application be borne by the | Not Allowed.

Respondents.

xxii. To summarize, we hold that suspended board of the Corporate
Debtor cannot escape the responsibility and liability in
conducting the affairs of the Corporate Debtor by relying on
MoU (that too unstamped and unsigned document.) wherein
management of day-to-day operations of the corporate debtor
have been claimed to have been delegated to the welfare
committee. A sum of Rs. 12,56,92,635/- is recoverable from

the Suspended Board.

xxiii.  This allegation, if at all accepted, is akin to a delegation of
certain powers and duties to senior employees of the company
by the Director and nothing more and nothing less. It is not
the case of the suspended board that they have sold the
company to another entity “Welfare Committee of Duckbills P
Ltd to claim immunity and thus we outright reject the
application and hold that the suspended board is responsible
for all the doings/wrong doings/misdeeds committed by the

Corporate Debtor.
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We also hold that failure to hand over all the documents,
books of accounts and assets of the Corporate Debtor to
Resolution Professional upon commencement of CIRP on
17.12.2019 date, amounts to misconduct or offence in terms
of Section 70 of IBC. We are conscious of the position of law
that this Adjudicating Authority does not have the jurisdiction
to try an offence under Section 70 of IBC, in terms of Section

236 of IBC. We would reproduce Section 236 as under:

Section 236: Trial of offences by Special Court.

(1) Notwithstanding anything in the Code of Criminal Procedure,
1973, offences under this Code shall be tried by the Special
Court established under Chapter XXVIII of the Companies
Act, 2013.

(2) No Court shall take cognizance of any offence punishable

under this Act, save on a complaint made by the Board or the

Central Government or any person authorised by the Central

Government in this behalf.

(3) The provisions of the Code of Criminal Procedure, 1973 shall
apply to the proceedings before a Special Court and for the
purposes of the said provisions, the Special Court shall be
deemed to be a Court of Session and the person conducting a
prosecution before a Special Court shall be deemed to be a

Public Prosecutor.

(4) Notwithstanding anything contained in the Code of Criminal

Procedure, 1973, in case of a complaint under sub-section (2),
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the presence of the person authorised by the Central
Government or the Board before the Court trying the offences
shall not be necessary unless the Court requires his personal

attendance at the trial.

Therefore, we are sending a copy of this order to the Regional
Director, Eastern Zone, MCA, Kolkata to consider initiating
appropriate proceedings against the Respondents herein in the
Special Court as per Section 236 of the I&B Code, 2016 read with
Section 435 of the Companies Act, 2013. The Registry is directed
to serve a copy of this order upon the Regional Director, Eastern

Zone, MCA, Kolkata with an urgent basis.
15. In terms of view above, the application is accordingly disposed of.

16. The certified copy of this order, if applied for with the Registry of this
Adjudicating Authority, be supplied to the parties, subject to

compliance with all requisite formalities.

D. Arvind Bidisha Banerjee
Member (Technical) Member (Judicial)

This Order is signed on the 19th Day of June, 2024.

Bose, R. K. [LRA]/ PH(PS)
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