NATIONAL COMPANY LAW APPELLATE TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI

Comp. App. (AT) (Ins) No. 47 of 2024
IN THE MATTER OF:

Meehika Buildcon LLP ...Appellants

Versus

City Star Infrastructure Ltd.

...Respondent
Present:
For Appellants :  Mr. Sujoy Datta, NPS Chawla, Vibhor
Kapoor, Jasjeet Singh, Adv.
For Respondent : Mr. Swarnendu Chatterjee, Niloy Sengupta,
Sujit Banerjee, Deepak Shi Garg, Mugdha
Malik, Adv.

JUDGMENT

Per: Justice Rakesh Kumar Jain:

This appeal is directed against the order dated 20.10.2023,
passed by the Adjudicating Authority (National Company Law
Tribunal, Kolkata Bench) in CP (IB) No. 1239 of 2020 by which an
application filed under Section 7 of the Insolvency and Bankruptcy
Code, 2016 (in short ‘Code’) by the Appellant against the
Respondent for the resolution of an amount of Rs. 2,77,98,630/-,
has been dismissed.

2.  The brief facts of this case are that a term sheet was executed
by the parties on 05.05.2024. Since, the term sheet is bedrock of
the litigation between the parties, therefore, the same is

reproduced as under:-



RPN R Al
o ﬂv jffx V/Jam;"‘ (f

HUNDRED RUPEES ‘/jn

o r &7
Jest PER ST WEST BENGAL § 579120

Term Sheet

Terms and conditions agrccd betwcen City Star Infrastructures Limitcd,
the Firse Party and Meehika Buildcon LLP, the Second Party for
development of 352.28 (three hundred and fifty two point cwo eight) decimal
land ac Mouza Badehooghly, within Ward No. 22 (formerly) of Rajpur

Sonarpur Municipality as appearing below

[1. | Parties
1.1 First Party City Star Infrastructures Limited, a company
incorporated under the Companies Act, 1956
having its registered Olfice at 5 Gorky Terrace,

Kolkata-700017, being represented by its

For CITYSTAR IN RASTRUGTURES LTD.
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12 Second Pargy

Mechika Dulldcon LLE, a Hmited Iinhlllzy\
pactnership fiem Incorporated under the Limhfd
Liability Pactnership Act, 2005, having its
reglstered Office at Raom No. 18, 5th Floor,
a0l Dritish Tndia Steeet, Kolkata-y00069, heing
represented by its Partner, Mahesh Perdwal, ton

of Late Bijay Perlwal,

2. | Said Property

more or Jegs, comprised In ILS,/L.R. Day No.3
And () 12 (twelve) decimal, more o.r.lcss.
comprised In RS/L.R, Dag No.g (ili) 13
(twenty three) decimal, more or less, comprlse

in IS./L.R. Dag No.s And (iv) 25 (twenty f nvc).
decimal, more or less, comprised in R.S./_L. I
Dag No.6 And (v) 98 (incty cight) decimal.
more ot less, comprised in R.S./L.R Dag No.7
And (vi) 28 (ewenty eight) decimal, more of l'css.
comprised in R.S./LR. Dag No.9 Anq (vid 2
(two) decimal, more or less. comprised in
R.S./L.R. Dag No.18 And (viii) 46.28 (forty six
point two eight) decimal, more or Ics.s,
comprised in R.S/LR. Dag No.19., all in
Mouza Mahinagar, J.L. No. 79, within Ward
No. 22 (formerdy) of Rajpur Sonarpur
Municipality And (ix) 14 (fourteen) decimal,
more or less, comprised in R.S. Dag No.1559,
And (x) 36 (thirty six) decimal, more or less,
comprised in R.S./L.R. Dag No.1560, both in
Mouza Badshooghly, J.L. No. 80, within Ward
No. 22 (formedy) of Rajpur Sonnrpu'r

Land measuring () 68 (sixty cight) decimal, |

Municipality, totaling to 352.28 (three hundred
and fifty rwo point two cight) decimal, more or
less (collectively Said Property).

3. Background.. .

33 | Ownership of First
Party

‘B); j-'(three) Dceds of Conveyance (i) dated 213t
September, 2007, registered in the Office of the
Additional District Sub-Registear, Sonarpur,

South 24 Parganas, in Book No. I, being Deed

No. 7486 for the year 2007 And (i) dated oth
Avgust, 2007, registered in the Office of the
Additionz District  Sub-Registrar, Sonarpur,
South 24 Parganas, in Book No. 1, CD Volume
No. 1, at Pages 5095 to 5113, being Deed No.
0317 for the year 2012 And (iii) dated 22nd
Januwary, 2013, registered in the Office of the

Additional District Sub-Registrar, Sonarpur,

! INFRASTRUCTURES LTC.
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[ 8. Derils  of  Said

Property
54 Description 30d | Land measuring 352.25 (three hundred and fifey
Mecasurcment two) decimal, mote or less, tubject to surey and § °

physial verification by Second Party.

6. Terms Agreed

6. Mutcation

The First Parry shall at its own cost and
responsibility muate its name in the records of
the Block Land And Land Reforms Office,
Somarpur and also in the records of Rajpur-
’ E ‘ * | Sonarpur Municipality, with respect 10 entirery
of the Said Property, within 4 to 5 months from
the date of this present.

The First Party shall at¢ its own cost and
responsibility convert the entirery of the Said
Property to homestead land in the records of the
Land Reforms Office, Somarpue, within 3
(three) months after petting the mutation done. | .
63 | ULC Clearance The Sccond Party shall obtain ULC clearance
with respect to the Said Prope the name of |

62 Conversion

t. A

ST nzrfusmucrurees e "F.}Ba‘gﬂﬂ °¢2 ';‘i



0

————

o r———
| Mncroacher. i or

Harguiehsr

(X3

Pormal Joint Venture
Agreement

Tenmtary Vi

81

l'lr Il '

hull t'.t.-‘;,.'.{.:'{ff ‘,’,',,f AL Ut e B o ki sepprd
T T bl i |
il ul l;:i’llll:rl'l:"l o ;l"'“'-.'.f" Wl
et il ey '“ '1""1' fo Watgnlar, 4t Ite
responatlile 1o ..u:;-""l' R ..“3’ Codid
/""'l I " " 7! "" geranily nl “n‘:‘y [T
i Lol (% bastrpes € lien vl 1o g thiepetts
Pl 1t Panty shiall eoren hesebdnlt dommdaey
wrall annl e periphiery of e Gaied Venge 0y
.w.m“" ¢ (hieee) menths T the ddate tl this
Foam Sheet, Al e in this egand e bt bef
thir Ssecoml Party bt the Hignt Party thpall et
all st te of assisbantr o thye Syl artye

‘(i Vlrst VParry andd the G capl Parry thiall eoes
It fotmal Juit Venture fppeemeit 48 any
stapr ws du be mtially e d by e [antivt
stbject t vonple(e vt tiny 0ol tlwe ()
Patty with tegard 1o (e sitte aof the Vgt Wantge |

e s s . ——

6.1

Sanctlon of Man Aud
Completlon
Cerntificae

e e e
il

The Gecmd farty ohall a its oron ot
responsiliility caerse the pla 1o I ezetioned in
the name of the Viea Varty before thie Majpire
Somarguer Municipality apd ol obtsin
Completion Centificate i the s of the Vit
Party.

6.9

Allpcation

The st Party shiall be allted 307 uf the total
sanction area snd the Second Party dall bz
allntted 70% of the total cunction ared, Tz
Tartles shall mutwally demarcate their allotwed
arcas after ohtaining the plan sanctioned, Hach
party shaall e entitled 10 deal it thei

respective allocations,

(.10

of

Connmenceinent
Construction

The Second  Party  elall - commence the
ansteuction within  Four(4) months from the
date of sanetion of project plan,

(%7

Completion of Project

630 and obtain
catension of 0 (siz) months,
creumstances of Poree Majeure.

The Seamd Party ohiall complete the entire
project  within 36 (thirty-siz) months  of
Commencenent of Construction a3 per Chue
CC/MOC, with, 2 further
and subject to

G2

Coveamts of the

Second Party

The Second Vanty whall  wtilize  mazimum
permissible PAR of the Said Property,

0,34

Pinanclal

e Second Party vill pay
s of R2:351,00,000/-

and fifty one lac) (Security Deposit) in the
fulloviing srenches:

to the First Party 2
(Rupees three cror:

(

1Us.1,75,00,000/ (Rupees one cror and

i

seventy five Jaghon of efore excution of
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5.1,25,00,000/- (Rupees one crore and
twenty five lac), wichin seven () days
from the date of removal of Baragadars
from BL&LRO records and correction of
records by mutation in the name of the
First Party at BL&LRO.

(ili) | Rs51,00,000/~ (Rupees fifty one lac)

within 7 (seven) days from the date of
getting conversion certificate of the Said

6.4

Adjustment. .
Consideration

of

0

(i)

The First Party shall adjust the entirety of the
Security Deposit in the following manner:

* = Security Deposit. The amount so adjusted

Property.

50% of the deposit amount ie. Rs.
1,75,50,000,00  (Rupees One Crore
. Seventy-five Lacs fifty thousand only) at
the time of first sale out of the allocation
of the First Party and the Second Party
each, by taking the average rate of both the
sales  (Ascertained  Value) and by
carmarking out of the Allocation of the
First Party in a just and equitable manner
such area as is calculated after dividing Rs:
1,75:50,000.00 by the Ascertained Value
and allowing the Second Party to
exclusively use/sell such arca and
adjust/retain the consideration thereof as
refund’ of Rs. 1,75,50,000.00 of the

shall remain fixed at Rs. 1,75,50,000.00
irrespective of the actual rate at which the
Second Party sells this carved out arca out
" of the allocation of the First Party.

50% of the deposit amount ie. Rs.
1,7550,000.00 (Rupees One Crore
Seventy-five Lacs fifty thousand only) at
the time of Completion of the Project, by
taking the prevailing Market Rate and by
the Second Party choosing from unsold
area out of the Allocation of the First
Party such arca as is clculated after
dividing Rs. 1,75,50,000.00 by the Market
Rate and allowing the Second Party to
exclusively use/scll such area and
adjust/retain the consideration thereof as
refund of Rs. 1,7550,000.00 of the
Security Deposit. The amount so adjusted

shall remain fixed at 5,50,000.00
“irrespective of the ¢ at which the

Second Party x:lt'l i f ut area out
of the allocation ﬁ&' it érry. In case

82
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it Party falls shore to ensure refund of

the entire balane i

alance deposit amount of
1o75|-$°.000.oo. the First Party shall pay in
cash such shortfall to the Second Party

Within 7 days of the Completion of the
Project,

The Fir.st Party ‘shall provide all necessary
cooperation to the Second Party to ensure the
proper refund of the Security Deposit.

Miscellaneous

o
o

Due Diligence

The Second Party shall cuse due diligence with
respect to the Said Property and may cause
paper publication with respect to the same and
the First Party hereby grants its full consent to
that effect. The preliminary observation report
has already been sent to the First Party the
details observation report with complete
response to requisition on title of the Said
Property shall be sent to the First Party within
45 (forty five) days from the date of execution of
this Term Sheet. :

8.2 Title Certification

The Advocate of the Second Party (Advocate)
shall certify the title of each and every portion of
the Said Property after being satisfied from the
result of due diligence. It is to be clarified that
the certificates/recommendations of  the
Advocate shall be accepted by the Parties,
without question, according to law. Title
" | Certification by Second Party’s advocate shall be
considered as one of the essence of this
Agreement.

No  Third Party | Both Parties shall not create any third party

Interest

interest during the continuance of this
understanding without mutual consent.

Original  Papers &
Cocuments

First Party confirms to Sccond Party that as and
when required the original title papers &
documents shall be provided for any financial
arrangement for the project and creation of
mortgage on the allocation of the Second Party
including for corresponding common area and
commensurate undivided proportionate share in
the land subject to indemuity of the Second
Party and toral responsibility for repayment.

Further Land Parcels

Both Parties confirm that if any part or paccel of
land adjoining to this landed propercy will be
procured by First Party before submission of the
sanction phan then, subject to dug diligence, that

shall be added to this erty for

f

R INFRASTRUCTURES LTD.
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: onal land. This additional security deposi4
shall also be subject to refund and adjustment in
the same manner and ratlo as the original
security deposit of Rs. 3,51,00,000/- The time
of completion shall also stand extended

proportionately.

8.6

Compensation

built the allotted

If Second Parcy fails to develop,
the stipulated

area of First Party within
completion period then Second Party is liable to
pay interest @ 15% OR legitimate
unrealized/unrealizable  Sale Value  of

unconstructed area. of sold/unsold units, as the
unsold units, the

case may be. In case of totally

market value shall be ascertained and the Second

Party may make full payment to the Firse Party
has justifiable

and the First Party, unless it
necessity, shall accept such payment and

discharge the Second Party from its liability to
pay compensation to the extent of unsold units

under consideracion.

Termination

cts: if the title of the Said Land,

{ annum, within 15

Title Defe
cither in part or in full, appears to be defective

and incurable in nature then the Second Party
shall have the option to cancel this Term Sheet
and on such cancellation/termination the First

Parties shall refund the entirety of the Advance
nterest @15% (cighteen) per

(fifteen) days from the datc of

along with an i

demand.

No Termination: Neither of the Parties shall
be liable to cancel this Agreement or opt out
from the Project, save and except the
circumstances mentioned herein.

The Parties hereby confirm and agree that, the

10.

Further
Documentation

Parties shall exccute all other documents
including but not limited to the Joint Venture
Agreement etc, at mutually agreed stage and as
t0 be necessary to give betrer and further effect

of their understanding.

Arbitration

All disputes and differences by and between the
is Term

! Parties hereto in any way touching thi

| Sheet or relating lierero or asisgng out hetefrom
; shall be referred by tlw,Pmme ubitmion‘l

ni'S'h‘.R 'HKASTRUCT
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’ ,n Accordance * vl the  Arbitration and

: Co"c' ..
e u',lfmm?j Act, 1996 with all modifications
' made from time to time. The seat of

’ arbiteacion ) be Kolkatz, The avsard of the

g;::il:::wr shall be final and hinding on both the

Executed ang Delivered ar Kolkata on -ﬂ{l
Sy | ., 2014

< 1AR INFRASTRUCTURES LTD,

(City Star Infrastructures Limited)
[First Party]

Meehika Buildcon LLP

Designated Partner

(Meehika Buildcon LLP)
[Second Party]

Witnesses: M rz,.,‘
Sim,mn_M—‘.— s’wlﬂle—

c UMELH EvRower
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3. The case set up by the Appellant is that a sum of Rs. 2.77 Cr.
was disbursed to the Respondent in terms of the term sheet and
since the term sheet has been cancelled, therefore, the Appellant
is entitled to the refund of the entire amount of advance alongwith
interest @ 18%. It is submitted that the amount in question given
to the Respondent was loan, therefore, the Tribunal has committed
a patent error in treating the said amount as investment on the
part of the Appellant while dismissing the application. In this
regard, he has drawn our attention to the finding recorded by the
Tribunal which read as under:-

“44. We refer to clause 6.96 of the Term Sheet headed as
‘Allocation ’ which is reproduced hereinbelow:

“The First Party shall be allotted 30% of the total sanction
area and the Second Party shall be allotted 70% of the total
sanction area. The Parties shall mutually demarcate their
allotted areas after obtaining the plan sanctioned. Each
party shall be entitled to deal with their respective
allocations”

45. Having considered the respective arguments of both
the parties, we seek to refer to the judgment passed by the
Hon’ble NCLAT in Mukesh N. Desai Shree Darshan Society
v. Piyush Patel and Others7 in which it was held: -

“16. The MoU entered into is an Agreement of reciprocal
rights and obligations. We are of the earnest view that both
parties being ‘Joint Development Partners’ who entered
into a consortium of sorts for developing the subject land
and for any breach of terms of the contract, Section 7
Application filed under the Code would not be
maintainable as the amount cannot be construed as
‘Financial Debt’ as there is no sum(s) i.e., owed, assigned
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or transferred to in compliance of the provisions of Section
5(8) of the Code. To reiterate, being a profit share owner,
who in the event of the success of the Project would receive
the residual gain, the amount invested in the land cannot
be said to be a ‘Financial Debt’ as defined under Section
5(8) of the Code. Hence, the ratio of the Judgements relied
upon by the Learned Counsel for the Appellant are not
applicable to the facts of this case.” (emphasis applied)
46. In view of the foregoing paragraphs being para 44 and
45 as mentioned above, we find that the money advanced
by the Financial Creditor to the Corporate Debtor does not
amount to financial debt as envisaged under Section 5(8)
of the Insolvency and Bankruptcy Code, 2016 as upon the
successful completion of the obligations contained in the
said Term Sheet, the same would lead to execution of a
Joint Development Agreement. On this ground alone, we
find that the present petition is not maintainable and
hence C.P. (I.B.) No.1239/KB/2020 stands rejected.
Needless to say, the Financial Creditor is free to pursue its
remedies under any other law, and the dismissal of the
present petition shall not stand in the way of such pursuit
of remedies.”

4. Counsel for the Appellant has relied upon a decision of this
Court in the case of SAJ Housing Pvt. Ltd. Vs. Ms. Priyanka
Chouhan, CA (AT) (Ins) No. 1093 of 2022 and the Hon’ble Supreme
Court in the case of Global Credit Capital Limited Vs. SACH
Marketing Pvt. Ltd. & Anr. Civil Appeal No. 1143 of 2022.

5. On the other hand, Counsel for the Respondent has
submitted that the transaction between the parties was not of the
advancement of loan but an investment. It is alleged that at the

time when the money was advanced, mentioned in the term sheet,



13

no rate of interest was fixed nor any time lines was ascertained for
the service of interest, therefore, it does not fall within the
definition of financial debt as defined under Section 5(8) of the
Code. It is also submitted that Respondent was having the land
but there were bragadars sitting over it who had barga rights in
terms of West Bengal Land Reforms Act, 1955. In simple language,
bargadars are called the sharecropper. It is submitted that as far
back as on 08.11.2016, the Respondent even took the legal advice
from the Solicitor in this regard and it was opined by the Solicitor
that as per Section 15(2) of the Act the transfer of barga right by
the bargadars is prohibited. It is further submitted that the
Tribunal has rightly dismissed the application while referring to
clause 6.9 of the term sheet as per which, after the clearance of
the title of the Respondent, 30% land was to go to the Respondent
and 70% was to go to the Appellant, therefore, it is submitted that
it was not a case of advancement of the loan but it was a case of
investment in the land as an investor. It is further submitted that
none of the judgments relied upon by the Appellant are appliable
to the facts of this case. It is further submitted that the sum and
substance of the term sheet is that the Respondent had the land
but having no clear title over it whereas the Appellant had the

money for the purpose of investment with the Respondent to clear
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the title of the land by evicting the bargadars. At the time when the
money was paid/disbursed, there was no question of any interest
to be paid by the Respondent rather it was decided that in case the
Respondent fail to clear the title of its land then whatever money
has been invested by the Appellant shall be returned with 18%
interest which is not the terms and conditions of the advancement
of the money to bring it within the provisions of the financial debt.
6. We have heard Counsel for the parties and after perusal of
record, are of the considered opinion that the Appellant has not
advanced the money as loan rather the money has been given to
the Respondent for the purpose of clearing their title over the land
in question which was to be shared by both of them in the ratio of
30% / 70%. It is pertinent to mention that the Appellant has not
filed any financial statement on record in order to show that the
money which has been given as per term sheet has been shown as
a loan advanced to the Respondent.

7. In such circumstances, we do not find any reason to interfere
with the well-considered findings of the Tribunal whereby the
application filed by the Appellant has been rejected. In so far as
the judgments relied upon by the Appellant are concerned, there
are on different facts and are not applicable to the present case.

8. No other point has been raised.



15

9. Inview thereof, we do not find any merit in the present appeal

and the same is hereby dismissed. No costs.

[Justice Rakesh Kumar Jain]
Member (Judicial)

[Mr. Indevar Pandey]
Member (Technical)

New Delhi
09th September, 2024
Sheetal




