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BEFORE THE AJUDICATING AUTHORITY
-NATIONAL COMPANY LAW TRIBUNAL
AHMEDABAD BENCH
AHMEDABAD

C.P. (I.B) No.26/NCLT/AHM/2018

Coram: HON'BLE Ms. MANORAMA KUMARI, MEMBER JUDICIAL
HON'BLE Mr. CHOCKALINGAM THIRUNAVUKKARASU, MEMBER TECHNICAL

ATTENDANCE*CUM?ORDER SHEET OF THE HEARING OF AHMEDABAD BENCH
OF THE NATIONAL COMPANY LAW TRIBUNAL ON 16.12.2019

Name of the Company: Ingram Micro India Pvt. Ltd.
; Vs
ECS Biztech Ltd.

Section of the Compariies Act:  Section 9 of the Insolvency and Bankruptcy Code
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ORDER
The parties are represented through learned counsels.
The Order is pronounced in the open court vide separate sheet.
| | .
CHOCKALINGAM THIRUNAYUKKARASU . MANORAMA KUMARI

MEMBER TECHNICAL MEMBER JUDICIAL
Dated this the 16th day of December, 2019 )
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~CP(IB) No. 26/9/NCLT/AHM/2018

BEFORE ADJUDICATING AUTHORITY (NCLT)
AHMEDABAD BENCH

C.P. No.(1IB) 26'/9/NCLT1AHM12018
In m of:

M/s. Ingram Micro India Private Limited
5% Floor, Block B, Godrej IT Park
Pirojshanagar, LBS Marg
- Vikhroli (W) oo
"MUMBALI 400 079 . s Petitioner
[Operatlonal Creditor]
Versus .

M/s. ECS Biztech Limited

ECS House, 11-12, Garden View
"Opp. AUDA Garden

Pakwan Circle

Sindhu Bhavan Road

Off. 5.G. Highway

Bodakdev

AHMEDABAD 380 059

And another office at:

Block - 1, Safal Mondel Park

Nr. Iscon Mall & Rajpath Club

Nr. Rangoli Farm,

5.G. Highway

Bodakdev

AHMEDABAD 380 054 Respondent
i : [Corporate Debtor]

Order deliveréd on 16 December, 2019.

!

Coram' Hon’ble Ms. Manorama Kumari, Member (1)
Hon’ble Mr. Chockalingam Thirunavukkarasu, Member (T)

Appearance:

Senior Advocate Mr. Manish Bhatt with Advocate Mr. Vineet Sheth
and company officials Mr. Nagendra Pal Goel and Ms. Priya Gupta

for the applicant.
Senior Advocate Mr. Navin Pahwa with Advocate Mr. Ravi Pahwa

for corporate debtor.

ORDER

i

[Pér: Ms. Manorama Kumari, Member (Judicial)]

1{ That, the instant application is filed by Mr. Nagendra Pal

Goel, Company Secretary of the. applicant/operaticnal
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"GP {IB) NO. 26/9/NCLT/AHM/2018

creditor. M/s. Ingraf;n‘M%cro Ipdia Private Limited, under
Section 9 of the Insolvency and Bankruptcy Code, 2016
[hereinafter referred to as “the Code”] read with Rule 6 of
the Insolvency & Bankruptcy (Application to Adjudicating
Authority) Rules, 2016 to trigger Insolvenéy Resolution
Process against M/s. ECS Biztech Limited (héreinafter called

as respondent/corporate debtor).

That, the applicant/opefationalk creditor M/s. Ingram Micro
Indié Prilvate Limited, having its registered office at Godrej 4
IT Park, LBS Marg, Vikhroli (W), Mumbai 400 079, is |
engaged in the business of manufacture and supply of IT

Hardware and software products.

That, theA resbondent/corpofate debtor M/s.‘ ECS Bizteh
Limited is a listed company intorporated under the f’_
Companies Act, 1956 on 29.11.2010 and having its
registered office at ECS House, Opp. AUDA Garden, Sindhu
Bhavan Road, Bodakdev, Ahmedabad 380 059, Gujarat-
State, having identification No. L3QDO7GJ2010PLC06307G.';
That, authorised share capital of the corporate debtor is Rs.
40,00,000,00/- and paid up s_hare capital is Rs..

©20,55,50,470/-.

It is‘submitted by the applicant that it had raised fifteen
invoices on the respondent company against the supply of

IT hardware and software products supplied to thé

- ; PageleS‘



" CP (1B} No. 26/’9/’NCLT/AHM/2018 -

respondent during the period from 16t May, 2014 to 13% )
August, 2014 totally amounting to Rs 66,21,426.65
(Rupees sixty-six lacs twenty-one thou;sand four hundfed
twenty-six and paise sixty-five only) as per annexure ‘;C’; 4
placed at page No. 29 to the application. According to the |
applicant a total sUm of Rs. 1,08,03,864.45 (Rupees one
crore eight lacs three .thousand eight hundred sixty-fbur
and paise forty-five only) is outstar;lding kfrom ‘the
respondent which includes Rs., 500/- towards che;.]ue
dishonour charges and interest @ 24% amounting to Rs.

41,81,937.80

It is further submitted by the applicant that smce} the
respondent company ﬁsed ‘to place’ purchase oriders
regularly with the applicant, the applicant was maintaiﬁing
ruhning accoﬁnt of the respondent and a copy of lepger
accounts maintained by the applicant is annexed tp fhe
- application. That, the respondent accepted the goods sold
and supplied by the applicant without any compiaint énd
received the invoices raised for each transaction but failed
to mAake payment wiﬁh regard to such invoices. That,
applicant for the first time addressed a letter ‘ﬁated
22.09.2014 to thef respondent demanding outstanding
payment along with interest (page 83)? That, .respoindent
vide letter dated 28.09.2014 accepted and ackncwlédged |
the said debt (page 85), did not raise any protést and sought
time for making payment stating financial difﬁcultie§ faced

by the respondent.

o
Proualhog
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- cp {iB) No. 26/9/|'¢CL‘VAHM}‘2018
The applicant has further stated that the corporate debtor
further made assurance vide its letter dated 09.12.2014 and
debtor sought more time to make payment of the

outstanding amount. That, after stringent follow-up by the

applicant, the respb'ndént issued chequetof Rs. 66,21,426/-

dated 14.01.2015. Qn presentation, the said cheque was

returned from the -bank on 15.01.2015 with remarks
“insu\fﬁcient funds”. Therefore, applicant was constrained to
file criminal case against the respondent under Section 138
of the Negotiéble Instruments Act in the coﬁurt of CIM,

Ahmedabad.

The applicant has further-submitted that as tan be seen
from the facts and circumstances set out hereinabove, itis

clear that the respondent is unable to pay the outstanding

_operational debt arising in the usual and ordinary course of
business and has become commercially insolvent and,

therefore, it is just and equitable and in the Interest of

justice corporate insolvency resolution proéess may be
initiated against the réspondent company. That, ‘despite
assurances the respondent company failed: to clear the
outstanding, apﬁplicant was again constraihed to issue
demand notice gated 11.03.2017 demandin‘g payment of
unpaid operationél debt due from thé'irespondent. However,
the said démand notice was returned with remarks “LEFT".

That, the applicant again issued notice on 27.03.2017

.through Regi.stered A.D. post which was duly served upon

‘the respondent. That, in response to the said demand

AN o N e
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CP (I1B) NG, 26/9/NCLT/AHM/2018

notice dated 27.03.2017, the respondeht th‘rough advocate
issued reply dated 10.04.2017 raising disputes. Tﬁat, the
; épplicant vide its letter dated 17.04.2@17 refuted the repiy
of respondent statilng that the disputés raised by the

respondent is clearly an afterthought. .

The petitioner has further submitted that thereafter the
advocate for the corporate debtor fdrmatly replied to the
reply of operational creditor’s Jetter Oh 26.04.2017, a copy
of which is annexed to thevapplicatio‘ﬁ marked Annexure K
(Page 152} instead of paying tﬁhe‘amofunt 50 due. Finding no
alternative, the operational creditdrf'again issued demand
notice in form No. 3 dated 29.11.2017 as per I & B Code
which was duly served on the corporate debtor as ref_lécted
from the reply to the demand notice issued by the corporate
debtof on 9.12.2017. However, the corporate debtor denied
to have any due towards operationél creditor and trying to
raise dispute. In view of this, it is:clear that the corporate
debtor has defaulted to make payment within the meaning
of ‘default’ as defined u/s 3(12) Of,:the IB Code. A copy of
étatement of -bank account certifying non-payment of
outstanding .du'es is annexed to the application marléed

Annexure N,

The applicant has. submitted icopy of the following

documents in suppart of its claim: -
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10.

11.

Sr, | Particulars ' ~ Page
| No. Nos, .
1 Purchase orders o ) 3-28
L2 Relevant outstanding invoices | 29-72
- 3 Ledger account of corporate debtor 73-82
4+ | Letter of operational creditor dated 22.09.2014 | 83-86

CP(IB) No. 26/9,fﬁJCL’FfAHM72018

and reply dated 28.09.2014 of corporate debtor
Letter dated 09.12,2014 of corporate debtor 87-87
Criminal complaint filed for dishonoured | 88-94
| | cheques | '
7 | Demand notice in form No. 3 dated 11.03.2017 | 95-115
4 & 27.03.2017 along with online tracking record
8 Reply by advocate of corporate debtor 116-148
9 | Reply dated 17.04.2017 of operational creditor | 149-151 |
to the reply by corporate debtor
10 | Reply dated 26.04.2017 of the corporate debtor | 152-154
11 | Demand notice dated 29.11.2017 along with | 155-180
‘online tracking record
12 | Reply dated 09.12.2017 from corporate debtor.| 181-213
13 | Statement of bank account certifying non- | 214-219
payment of outstanding dues |
14 | Board resolution of operational creditor | 220-220

o,

It is further submitted by the applicant that in the facts and

ic;ircumstances as set out hereinabove, it is clear that the

tc.orporate debtor is unable to pay the outstanding

- operational debt arising in the usual and ordinary course of

business and has become commercially insolvent. In such
circumstances, it is just'a'nd equitable and in the interest of
justice, corporate insolvency resolution process be Initiated

against the corporate debtor.

Itis also a ma‘tter of record that the operational creditor has

demandéd his dues from time to time by way of issuing

notice, but, when corporate debtor failed to pay, the

é?perational creditor has issued Section 8 notice of I & B
Code. No doubt the corporate debtor tried to establish the
dispute, but all are spurious in as much as the corporate

debtor himself has admitted the debt vide its letter dated

@WMMV‘ | W
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" CP(IB) No. 26/3/NCLT/AHM/2018

28.09.2014 (page 85) and letter dated 09.12.2014 (page
87). |

The respondent filed affidavit in reply inter alia denying the
averments made in the memo of petition. That, the present
petition and thé demand notice is not filed/issued as per the
provisions of ihe Act, Rules and the Vforms. That, the
Company SeCretary of the operation"alv creditor is not
competent tov issue demand notice or ‘file the presen‘t
proceedings qnder the IB Code. The present petition is liable
to be rejected as there is no debt and, therefore, there is no
default withiﬁ the meaning of IB Code giving any right in
favour of the petitioher to maintain the present proceedings.

Besides the respondent has already given notice of dispute.

If is further submitted by the respondent that the claims
made by thev petitioner are also barred by limitation. That,
the present proceedings also suffer from delay and latches. |
That, the pfesent proceedings also suffer from dpctrine of
resjudicatai That, the present proceedings therefore also
are not maintainable and are Iiéble to be summarily
rejected. If is stated that the two blank cheques drawn on
HDFC Bank which were given by the respondent to the
petitioherza!ong with letter dated 01.02.2013 as and by way
of security only and the letter dated 01.02.2013 in terms
‘stipulated that the petitioner shall not deposit the two
cheques in the bank without prior permission of the
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14,

€P (1B No. 26/9/NCLT/AHM/2018

respondent. That, the entire érriount due to the petitioner

was paid by the respondent during the period between

- 03.05.2014 and 04.09.2014, the petitioner was required to

return back the two che;iwes to the respondent, However,
instead of returning back the twon cheques to Vthe
respondent, the petitioner allegedly made material
alterations in the said chequés by filling the date‘ as

14.01,2015 and mentioned the amount of Rs.

166,21,426.65. That, after making these material

éiterations, despite having received the entire amount from

the respondent and despite clear stipulations contained in

the letter dated 01.02.2013, the operational creditor

presented the two cheques in the bank without prior

»' permission of the respondent,

It is further submitted by the respondent that along with the
reply dated 10.04.2017 the respondent had attached self-
attested copy of the statements evidencing payment/

advance payment ;nadé by the respondent to the petitioner

together with abstract of the bank statement for the

}élevant periéd issued by State Bank of India, Industrial
Financial Branch, Ahmedabad and ICICI Bank, JMC House,
Ahmedabad evidencing ﬁayment to the petitioner. That, in
reply to the !ettér of 10.04.2017, petitioner sent a letter
dated 17.04.2017, wherein,no dispute has been raised by
the corporate debtor regérding the bank statement,
however, continhed with the statement that the petitioner

is entitled to the amount of Rs, 66,21,426.65 from the

- Page 8[15
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15.

16,

" CP(1B) No. 26/9/NCLT/AHM/2018 .

respondent. That, the respondent sent yet another reply
vide letter dated 26.(34.2017 reiterating' the contents of
reply dated 10.04.2017 and informing that the letter dated
01.02.2013 was received by one Mr. Samir Parikh, an
employee of the pétitioner company personally on
08.02.2013 as pef' the endorsement made on the letter.
That, despite all developments, the respondent replied
demand nqtice vide letter dated 09.12.2017 enclosing

therewith re!evant_bank statements.

in

Heard both the sides at length and perused the documents

filed on record.

On perusal of therécords it is found that the corporate
debtor had placed purchase orders in respect of various
electronic items which are at page No. 3-28 to the
application. That, based on these purchase orders, the
operational creditor supkplied goods and raised invoices copy
of which are also p!aced at page Ng‘. 29-72 to the
application. That, amongst other terms énd cénditions of

sale, the delayed payment charge was stated as 24% per
annum. It is found that there were regular dealings
between the operational creditor and respondent and the
ledger account of such dealings are placed at pag‘e No. 73-

82 to the application from where it can be seen that number

oo E o
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CP {IB) No. 26/9/NCLT/AHM/2018

of sales had been effected, That, opening‘ debit balance as
on 01.01.2013 was Rs. 34,85,769.10 and the payments
made by the corporate debtor have been given credit as and

when payments were made.

That,'a;s can be seen from page No. 82, on 04.09.2014 after

makmg payment of Rs. 50,000/-, there was debit balance

~ of Rs. 66,46,426.94.  That, the operational creditor,

thereafter, giving credit to all the payments made,
addressed letter dated 22.09.2014 called upon the
corporate debtor to make payment of Rs. 66,46,426.65 and
in response to said letter, corporate debtor under letter on
28.09.2014 (page 85 of the application) admitted the debt
and stated that the respondent company was facing many
challenges/hurdles and had incurred bus.iness losses and
was trying to clear all the outstanding as soon as the
business stabilises. fhat, in continuation to thé said letter,
the corporate debtd,r also addressed another letter on
09.12.2014 (page 87 of the application) reiterating that it
had sincere intention to clear the outstanding amount.
That, as can be seen from page No. 82 to the application,
the corporate debtor made payment of Rs. 25,000/- on
06.01.2015 leaving a balance of Rs, 66,21,426‘65. that,
the corporate debtor had given a ;g,eque for the balance
amount of Rs. 66,21,426.65 which gc;t dishonoured and the
same has been reflected in the ledger at page No. 82 to the

application. That, operational creditor has filed a complaint

Page 10|15
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18.

19,

CP{IB) No. 26/9/NCLT/AHM/2018

“under section 138 of the Negotiable Instruments Act before

" the C.J.M., Ahmedabad.

11

On perusal of the record it Is found that écknowledging the
receipt of demand notice iséued by the appliéant dated
27.07.“2018, the respondent had issued letter dated
08.08.2018 inter alia stating that the material supplied by
the petitioner“wasé of inferior quality due to which the

respondent had suffered heavy losses. No document is

'produced by the respondent in support of such claim. On

the contrary, the only material available on record is the

email communication between the two parties, which shows

that the'respondént has acknowledged r'ecéipt of goods.

That,tthe épplicatibn is not barred by limitation in view of
the fact that on 215t December, 2017 the respondent has
acknowledged the debt as reflected in the e-mail. Apart
from that the respondent has also paid Rs. 5.00 lacs towards
invoice No. 467 as reflected in the e-mail dated 06.05.2017.

In the said e-mail petifioner has requested the respondent
to clear the Aold outstanding of Rs. 20.00 lacs which is
pending from November, 2015. Thus, the application is not
barred by limitation. That apart, the application is found to

be complete in all respect as per form No. 5.

chcévw (}bw p
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- 20.

21.

22.

© CP{iB) No. 26/9/NCLT/AHM/2018

In view of Mobilox case, while examining an application

under Section 9 of the Act, will have to determine the

following: -

) Whether there is an “operational debt” as defined
exceeding Rs. 1.00 lac (See Section 4 of the Act)

(i) Whether the documentary evidence furnished with
the application shows that the aforesaid debt is due
and payable and has not yet been paid;
and :

(i) Whether there is éxistence of a dispute between
the parties or the record of the pendency of a suit
or arbitration proceeding filed before the receipt of
the demand notice of the unpaid operational debt
in relation to such dispute?

Thus, under the facts and circumstances and as distussed

above, in the light of the Hon'ble Supreme Court Judgement

‘and the provisions thereof as enshrined in Insolvency &

Bankruptﬁy Code, this adjudiééting authority is of the
consideréd view that opera.tional debt is due’ to the
Applicant. That, ser\(ice is cﬁmplete and no dispute has
been raised by the respondent. That, Applicant is .an
Operational Creditor within the meaning of sub~secvti0n" kS)
of Sectioh 20 of the Code,‘ From the aforesaid material on
record, petifioner is able to establish that there exists debt

as well as occurrence of default.

That, the App’ﬁcation filed by the Applicant is complete in ail

respects.

e S
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©CP(1B) No. 26/9/NCLT/AHM/2018

The applicant/operational creditor has not proposed the
name of Interim Resolution Proféssional, Therefore, this
Adjudicating Autho‘fﬁ:y hereby appoint Shri Sunil Kumar
Agarwal, Tower 6/603 Devnaﬁdan Heights, Near. Poddar .
School, New C‘.G. Road, Chandkheda, Ahmedabad 382 424

(anil91111@hotmail.com) having registration No. IBBI/IPA-

001/1P-P01390/2018-19/12178 to act; as an interim

resoiufion professional under Section 13(1)(c) of the Code.

Section 13 of the Code enjoins upoh the Adjudicating
Authority to exercise its discretion to pass an order to
declare a moratorium for the purposes referred to in Section
14, to cause a pubiic announcement of the initiation of
corporate insolvency resolution and call for submission of
claims as provided under Section 15 of the Code. Sub-
section (2) 6f Section 13 says that public announcement
shall bebmade immediately after the appointment of Interim
Insolvency Resolution Prcfessiona!. This Adjudicating
Authority directs the insolvency Resolufion Professional to
make public announgemént of initiation of Corporafe
Insolvency Process and calls for submission of claims under

Section 15 as required by Section 13(1)(b) of the Code.

From the above stated discussion and on ’the basis of
material available on }ecord, this Adjudicating Authority is
of i:he considered view that it is a fit case toA initiate
Insolvency Resolution Processkby admitt_ihg the Application
under Section 9(5)(1) of the Code.

Gur T L
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%)

26. The petition is, therefore, admitted and the moratorium is
declared for prohibiting all of the following in terms of sub-

section (1’) of Section 14 of the Code: -

(i) theinstitution of suits or continuation of pending suits -
or proceedings against the corporate debtor including
execution of any judgment, decree or order in'any
court of law, tribunal, arbitration panel or other
authority; ‘

(i) transferring, encumbering, alienating or disposing of by
the corporate debtor any of its assets or any legal right
or beneficial interest therein;

- (iii) any action to foreclose, recover'or enforce any security
interest created by the corporate debtor in respect of its |
property including any action under the Securitisation
and Reconstruction of Financial Assets and Enforcement
of Security Interest Act, 2002 (54 of 2002);

(iv) the recovery of any property by an owner or lessor
where such property is occupied by or in the possession
of the corporate debtor. '

27. Ttis further directed that the supply of goods and essential
Jse’rvices to the Corporate Debtor, if continuing, shall not be
terminated or Suspended or interrupted during moratorium
périod. The brovisions of sub-section (1) shall, however,
not apply to such transactions és_may be notified by the
Central Government in consultation with any financial sector-

regulator.

28. The order of moratorium shall have effect from the date of

receipt of authenticated copy of this order till the completion

o | .
| WM : (A&M&@i&
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CP (IB) No, 26/3/NCLT/AHM/2018

of the corporate insolvency resolution process or until this
Bench approves the resolution plan under sub-section (1) of
Section 31 or passes an order for liquidation of corporate

_debtor under Section 33 as the case may be.

29. This Petition stands dispbsed of accordingly with no order as
to costs, )

30. Communicate a copy of this order to the Applicant, Financial
~ Creditor, Corporate Debtor and to thé 1Intérim Insolvency

Resolution Professional.

G A g

Chﬁékalingam Thirunavukkarasu Ms. Manorama Kumari
Adjudicating Authority Adjudicating Authority

Member (Technical) Member (Judicial)

nair
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