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MIS l11tc.:rnatio11:1l Trenching Pvt. Ltd. 
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llon' blc Mr J ustice (Rtd.) Rajcsh Dayal Khare1 Member .Judicial 

Hon' ble l\1s Sumita P urkayastha, l\1embcr Technical 
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Advol-C\tl.!. 

PdgP lot 12 

Company Petition No. {18} (ND}/2018 



-

l. i !tis is all aµpl!cation iil.!d unch:l' see1ion 9 or the ln<J\llv~m::y and 

lfaukruprn:, l \1dL:, W l h (for brevity ·rlie Code') rend with rd-.: 6 of lh~ 

Jn::;olvency lllld Jb11!< ru1 1tc1 (Appiit~i-!ll0t1 to Adju.Jic:1ti 1 1~ ;\uthot ity) Rules, 

20l6 (for lm!vity 'dw Rules') \.·vi1h ::i pc yet !<>1· i11itid11011 of\ \wporate 

insolvenc.y Rcsoli!tinn Process ill t t:sp~l:l 01· 1·t·spn11d..:nt 1;ornpa11), cbimed 

tn Iii;; ti :I..) corpmak debtnr. 

2. The R~spondent, J\liS Intemationnl frcm~hing Pv1. Lld i ~~ a cm•1pauy 

inco1 poratcd nn 17.05.2002 under the Companies Act: 1956 having its 

regisiercd office aUO I & 309, ' l bin.I Floor, Vardhman Plaza- l, J Block, 

Rajouri Garden, New Delhi- l l 00? 7 . Since the 1·~gistered onicc ot the 

respondent corporate debtor is in Delhi , this Tribunal having territorial 

jurisdiction over the place is lhe Adjudicating Authority in relation to the 

prayer for initiation of Corporate I11solvcncy Resolution Process in rnsp-.:ct 

of respondent corporate J~!Jtor under sub· section (I) ur Section GO of the 

Code. 

3. It is the case of the applicant that in t\1urch, 20 l 7, the DirecLOrs of the 

Corporate Debtor approached Lhe applicant for general advisory serv ices 

, . 
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CGr ~ pi.;riocl of i 8 i11u11f hs, ~v.1.~. i'. 0 I . U4.~'0 l 'i fi.i: ii kc of Rs. 2,00,000/- pt;r 

month. lt was fLfftlw1 agn;(~d by the..: pt.trtk~ tha t the Oper(lt\orial Cr.:!cltlor 

shut! bill the C:orporHt~ Debtor ul the end of the said period of 10 1nonths (l~ 

Rs ? ,00,000/- per month, whid1 c1111c out lu be as Rs. 36,00,')00/- . 

5. It is al so argued by th..: :!pplicanl l'1dt vid~ leucr dntcd 1 l. l 0. W 18, th~ 

Curporhle Debtor aclrnowledgcd the a111ount of R s. 36,00,000/- staling that 

a part payment of Rs. 3,00,000/- stands paid thus R'>. 13,00,000/- is Jue and 

payahle. 

6. Further the Operat ional Creditor has contended that the corporate Debtor 

sought time till 30.06.20 19 which was nol agreed hy the Operational 

Creditor in writing thus nrnking the amo1rn l ol Rs. 33,00,000 as due and 

payable immediately. 

7. it is also the case of the applirnn l that despite receiving Lhc serv ices or 

the Operational Creditor the corporate debtor yet fai led to pay the 

outstanding amount ckspik lhe constant fo l low up by the Oµcrat. ional 

Creditor and further the applicanl also c~t\le to know that Lhc Corporate 
' 
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lJt!blo1· is att1~111pti11g to dispns~ 0r hi~' asscb in order to defraud the various 

o. l·'mthcr., tlw /\ppliu111t 1"lst1t>d a i..l~maml i10iic.; ifat(·d 29.0 i. 20 I '-,1 un1.kr 

tLe l3a11J,n1pl~y Hlld lnsolveill2' t '<Hk 7()1(\ to the: Corpornl0 Dc~bto1-, 

th1.·r~!n mnl'ing a de1i1:1i1d of!~~:. ,J,OU,000/- ~loitg wi1i~ lhe i11te1est \v.1,.•.l'. 

Ol.10.2Uit lo\Nmds lilt> pan 1iri11cip,d nt!l~·i.1rn.11ng ~~111ou11t. However, the 

C(11poratic Debtor has d~liberalcl y mid cn11sciuu0ly i: 1i!cd tu make the 

paymc111 or above said unpaid pnrt principal outstanding amount of Rs. 

11,00,000/ desp ite recL~i pt of above;; said dcmnnd 1t0ti1.'•~. No rvply t'J tlte 

saiu lil:.111aml not ice ha~ been filed by llie Rcspondem. 

9. An affidavi1 elated 27.01.20 l 9 verifying d1ut the applicant ha~ not 

received <my letter of dispute from the corporat<.: debtor towun.b the unpaid 

ulllount of d~bl unucr Section 9 (3) (b) of the Code, has been fileu along 

with the app l icat ion. 

l 0. Responuent has filed its reply elated 09.07.2019 before thi s Tribunal, 

mainly with the contention that the al leged services that the applicant was 

to provide, were not actu aliy prnvid(:d; u.nd even the comrnu11icaLio11 issued 

by the r~sponclent in Octob~r, 2018, which the appltc;111t lrns :mm'xed as 

Annexure /\-1 /4, records that the payment, if any, would be made by it in 

respondent to the applicant. 
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:mr! .lm111Rry, 20 l 9, hc•forc :~taking ~1 claiin for the sn1n~. 

1 L vVc havt hc<H"d lhe pat·ties and perused th-.· ca :>e n:i.:ord:->. 

13. rt 1s pertinent 10 111e11tiu11 h~n:' that as per tht: ore.lei JuteJ 31.07 .20 I <) ul 

this tr ib1111al it is noted that the C'oi-poratc Debtor is not in a positi.on l\) dear 

the debt that due presently . 1:-Lmce this tribunal vide the order <luted 

3 1.07.20 19 direct the Corporate Debtor tu li le a 11 afficlavi t in re lation to th~ 

admission of claim. 

14. In c.:ompliancc with the order dated 31.07.2019 of thi s tribunal an 

affidavit dated 01.08.20 19 has been filed by "Guncct Basin" one or the 

Jircc.;tor on the board of the Corporate debtor stating that the Respondent 

is not in the position to honour Lhe debt owed lo the Operationcd Creditor, 

and to other creditor It is fmthcr stalt.::d in the same affidavit that upon 

adm ission oflnso lvency application Ciled against the Corporate debtor, and 

comrn~ncc111c11l of Corµo1 ate imul vcncy resolution process in this case he 

shall cooperate fully with the Insolvency Resolulion Professional and the 

k;/ 
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Debtor. 

r1s fol lowc;: 

"Opernlional Debt" means ct cloim in respei;t of the 

!>rovi,\·ion of,~.):roods or.\ 'l'Vt<.:es includit~r.1 onuloynicn1 or a de!Jl 
' '- ' ' . 

in respect of the puyment oj dues arising 1mder any la11· for 

the time being in force and pa,1·ahLe to the CentruL 

Government, any State Government 01· any locul authority; 

Op~rationa l creditor has also been defined nt section 5(20) as 

fo llows: 

110 . C d' " I pcratwn re ltor means a person to w wm w1 

operutiunal debt is owed and includes anr perwn to whnm 

such debt has been legally asstgned or tronsjerred". 

17. From the definition of 'Operational creuitor" at td "Operational Debt", 

it can be seen that the applicant has provided serv ices to the respondent and 

has placed suffici ent evidence to prove its claim. There was a dcfou ll in 
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filed ag.1i11st the Corporate d..;btor, zin<l ...:onunencemcnt of Corporate 

insolvency t'Csuiutiun pt occss iu Lhis \:tt<;c he slia!l coopcr~lc Cully v,1ith tlw 

Insolvency Rcsolt1tio11 Prnfcssio1ial µnd i.hc e,,ommittt:c o1 Cn.:di1ors lmd 

pl'O\'idc nil the infortnatlon and l\.!COrds of' the c,)l poratc Debtor lo tlicrn fli l 

the smooth conduct of the procl!ss.In light of the same, such appl icaliqn 

deserves to be aJmittc<l for triggering Corpon.tlc I1 1::iul vcncy Rc~mlulion 

Process against the 1 c. pondent corporate debtor. Bes ides, the n::spo11d ~11l 

had not issued any notice.; of dispute after receiving demand noti ce in terms 

of Seclion 8 of the Code. 

18. In the aforesaid back~rouncl we are satisfie<..l that the present petition is 

complete and then; has been dcfa1ilt in pnymcnt of dues by [he respondent. 

Therefore, on fulfilment of the requirements or section 9 (5) (i) (a) to (d) 

of the Cude, the present petition warrnnts adrn iss[on. 

19. The petitioner has proposc<..l the name or Mr. Mohd Na1.irn 

Khan for appointment as an TRP in the Part~ Il I of the application. 
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002/lP- No007N20l 7 1 ~/l0207. 11): 

Resolution Prokssional !ms riu disciplinary proceed ing n..:nding, 

agai:i:-.t hini l !lJl" has anything dse b·..:~n pointed .>U l with regnt'd l(1 

his antc~t)d~nts. The [l! terim [\l~so lulion Professional has fi ll1d 

11cA.:es:sar) deddrntiou in accorchmce with the U~BI RL!gulatil)l\~ rind 

the prnvisions ur t!Je Code. 

20. In rursuancc o f Section 13 (2) of the Code we direct that public 

announcement shall be mmie by Llie Interim RcsolltLion Profossio:Ml 

illlmed iately (3 dayc;; as prescribed by Regulatious) with regard to 

admi ')sion of this application under Section 9 of ihc Code. 

2 l. We also declare moratorium in terms of Section 14 of the Code. The 

necessary consequences of imrosing the moratorium flows from the 

provisions of Scct·ion 14 (1) (a), (b), (c) & (d). Thus, the following 

prohibitions arc imposed: 

"(a) the institution. of suits or 

continuation of pending suits or proceedings 

against the corporate debtor including execution 

Company Petition No. (IB)- , "', (ND)/2019 
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of Wl!l )1tcl~1n le11t, dec.··c ,J ur order in. 1..u1y cout'l r.;j 

(b) Transferrin.q, 

ulienuiiny 01 cii-,pusiny uf fJy U1P cmpnrn Le debtor 

interest therei11; 

(c) any action to foreclose, 

recover or cr~fbrce any security interest creuteu 

by the corporate debtor in respect of its property 

including WL!f uction under the Securitisution 

u..nJ Reconstruction of Financial A.ssets un<l 

Enforcement of Sec-urity Interest Aci, 2002; 

(rl) the recovery of any property by an 

owner or lessor iuhere such property is occupied 

hy or in the pos :.:>cssion of the corporaw debtor.)) 

22. lt is made cl~ar that lhe provisions of moratorium shall not apply 

to transactions whi ch might be notified by the Central Government or the 

supply of the essential goods or serv ices to thy Corporate Debtor and may 
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l.Jc specified, :ll'c not lo be tcnninal.~d or ~U~Pl'lld\!u or inknuptl!d 1:111ri11g 

Cude C/\rn\.!ndmcnt) Ordin;.1111,.:...:- 20 i 8 \Vltid1 hus c<.in1·; i11to force 1.v.e.f. 

cnntracl or gum«mtl'~ to the corporn tc debtor in terms o!' Sl'l'tion l 4 (J )(h) 

(' l I J 
•)t t 1e l.vue. 

23. The Int~!l'irn Rr~oiuLio11 Proll:;.;sion,~l shall perform all hi=> functions 

..:vnti:111plakd, intcr-ulia, by Sec1iu11s 15, 1 /, 18, 20 & 21 ofll1e Code and 

tnmsw.:t procceding~i witl1 utmO!>l dedication, l101K'sty nnd strictly in 

accordance with the provisions of the 'Cude', Rt des and Regu lations. lt is 

further made clear that all lite pe::;rsonn~ l c01111ccted with the Corporate 

Debtor, its promoters or any other person assoc iated with the Management 

of the Corporate Debtor are under legal ohl igntion under Section 19 of the 

Code lo extend every assistance and cooperation lo the Interim RcSl) lution 

Profess ional as may be required by hi m in managing the day to day affairs 

of the 'Corporate Dehtor'. In case there is any v1olation, the Interim 

Resolution Professional would he at I ihe11y to make appropriate 

application to this 1 ribunal with a prayer for passing an appropriate order. 

The Interim Resolution Professional shall be under duty to protect an<l 

preserve the value of the property of the 'Corporate Debtor' as a part of its 

obligation imposed by Section 20 of the Code and perform all hi s funct ions 
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)4. fhe o lii~c ! .. dired0d tn t 'O l1H11lil1i c ate .i cnpy Of' lhC order ti) the 

Pr0fos:, io11:d ~it the c;arlicst possibie but not la1,"1' ihan seven dnys fr0n1 

to<lav. 

25. Before puning W<~ must notice the comµli.lii1t mnd '-°' ::gai11st < )pt:!l'Htiona! 

Creditors, in the J'orrn of discrepdrn.:ies in th~ ::>talcnt1.!t1L of' account. \Ve 

ca11not dcterli1ine tlt1: tl llll>Ll!ll due.:. This rurn.:lion is n.:quircd to be pedot lllCd 

hy Jhc Information Utility. I luwcver, this institution is nol i'ully function~! 

as yet. Tlwrefore: Re':iolution Professional muy ask the ex-

promoti:>r/d ircctor of the Corporate Debtor for any such cot rccLion if need 

be and act accordingly by p lacing il before the Operational Cr0dilor us it is 

only fair to do so. 

26. The peti tioner is directed to pay a sum of Rupees two lakhs to the 

Interim Resolution Profess ional to meet out the expenses to perform the 

tlmctionc; assigned 10 him in accordance with Rcgu!i..ltio11 6 of lnsu lv~ncy 

and Bankruptcy Bunrd or India (Insolvency Resol11tion Process for 

Corporate Person) Regul ations, 20 16. This shall ho wever be subj ect to 

adjustment by the Committee of' Creditors as accounted for by Interim 

Resolution Professional and shall be pafrl back to the petitioner. 
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